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The Respondent-Defendant members of the Chemung County Legislature and the Clerk of
the Chemung County Legislature, by and through their attorneys, Tabner, Ryan & Keniry, LLP,
and Bryan J. Maggs, in his official capacity as Attorney for the Legislature and Special Districts,

pro se (collectively, "Respondents"), submit this memorandum of law in opposition to the
Amended Verified Petition and Complaint ("Petition") of Petitioners-Plaintiffs.
PRELIMINARY STATEMENT

At issue in this proceeding is the independence of the County Legislature. Petitioners insist
that the Attorney for the Legislature and Special Districts ("Legislature's Counsel" or "Attorney
for the Legislature") must be an Assistant County Attorney and therefore subject to the County
Attorney's appointment. Petitioners thus seek to bar the County Legislature from obtaining any
independent legal advice apart from the County Attorney. More sweeping is their asserted sole
authority to dictate the substantive contents of resolutions, local laws and the other legislative
items that the County Legislature may consider, thus asserting effective control over the entire
legislative agenda. Ironically, Petitioners invoke principles of separation of powers, when in fact
they seek to upend those fundamental principles by usurping the County Legislature's role.
This proceeding therefore poses more than a technical question of municipal law.
Petitioners' position, if adopted, would override decades of practice in Chemung County, and the
practice in at least ten of the other sixteen counties operating under the executive-legislature charter
model that authorize independent legislative counsel. Petitioners' position would deny the ability
of the County Legislature to obtain independent legal counsel and would consolidate authority,
and even the legislative agenda, in the hands of an appointee of the County Executive. The Petition
contradicts all of the relevant statutes and case law, is without legal foundation and should be
denied in its entirety.

The County Legislature's creation of the position of Attorney for the Legislature outside
of the Department of Law and the County Attorney's Office falls within its authority under Section
204 of the County Law to create positions of employment apart from those prescribed by statute.
It also is supported by Section 203 of the County Charter ("Charter"), which vests in the County

Legislature broad legislative authority. In addition to these statutory provisions, case law confirms
the authority of the County Legislature to obtain independent counsel.
In the face of this legal authority, Petitioners attempt to justify their incursion into the
County Legislature's prerogative by misstating the role of the Legislature's Counsel. Specifically,
Petitioners assert that the County Legislature's selection of its own counsel somehow diminishes
the County Attorney's statutory authority as the County's legal advisor. This is manifestly false.
The role of the Attorney for the Legislature in no way diminishes the County Attorney's statutory
role as the legal advisor to the County, even with regard to the Legislature. The Attorney for the
Legislature does not act as counsel for the County vis-a-vis any third-parties, but simply acts as an
additional counsel for the Legislature providing independent legal advice apart from that provided
by the County Attorney. This is common practice among other counties.
Petitioners' further argument based on Section 309 of the County Charter ("Charter")
likewise lacks any merit. That provision grants the County Executive the authority to appoint the
head of any unelected "administrative unit." It does not permit the County Executive to appoint
professionals and employees to assist the Legislature pursuant to Section 203 of the Charter.
Moreover, as the County Legislature is an administrative unit headed by an elected official, the
Charter makes clear that it is the Chairperson of the Legislature who is empowered to appoint the
Attorney for the Legislature.

Petitioners' assertion that the County Legislature is not an
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"administrative unit" as defined in Section 105(d) of the Charter ignores not only the plain
language of Section 105( d), but also the relevant case law.
For all of these reasons, Petitioners' claim- that the County Legislature's appointment of
the Attorney for the Legislative is invalid- fails under all of the relevant provisions oflaw.
While the existing record is more than sufficient to deny Petitioners the relief that they
seek, the County Legislature has taken the additional step of adopting Local Law No.2 of2019,
which amends the County Charter to make express its authority to appoint the Attorney for the
Legislature. Once filed, the Charter amendment will become effective and render the Petition
moot.

Principles of judicial economy therefore warrant the Court's holding its decision in

abeyance pending the completion of the adoption process.
For all of these reasons, Petitioners' requested relief should be denied, and the Court should
issue a declaratory judgment affirming the County Legislature's appointment of the Attorney for
the Legislature.
STATEMENT OF FACTS

The facts are more fully set out in Respondents' Answer and the accompanying affidavits.
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ARGUMENT
I.
THE LEGISLATURE POSSESSES THE
AUTHORITY TO APPOINT ITS OWN COUNSEL

The County Legislature possesses the authority not only to create the position of Attorney
for the Legislature, but also to designate the position outside of the Department of Law and the
County Attorney's Office and to appoint the attorney. The authority arises from both the County
Law and the Charter.
The Charter is governed by the County Charter Law, set out in Article IV (Sections 30
through 38) of the Municipal Home Rule Law (see Charter§ 103 ["This Charter provides a form
and structure of government in accordance with the provisions of Article IV of the Municipal
Home Rule Law of the State of New York."]; see also Cuomo v. Chemung County Legislature,
122 Mise 2d 42,43 [Sup Ct Chemung County 1983] [noting "that the County Charter of the County
of Chemung was adopted pursuant to the municipal home rule provisions of article IX of the State
Constitution in order to establish an alternative form of county government ...."]). The County
Charter Law permits counties to adopt the county executive - county legislature model of
government. In addition, as explained more fully in Section III, below, the County Charter Law
affords county charters significant latitude to supersede state law, including the County law.
The Court need not reach the issue of supersession, however, because the County
Legislature has authority under the County Law and the existing Charter to create the position of
Attorney to the Legislature outside of the County Attorney's Office. As explained in the Answer,
this has been the practice in Chemung County for over thirty-five years. As further explained in
the Answer, this is also the practice of at least ten of the other sixteen counties that have adopted
the county executive - county legislature model. While the Charter here does not include a
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provision specifically referring to the retention of such counsel, the broad scope of Section 204 of
the County Law and the Charter provisions provide that authority.
A. The Creation of the Position of Attorney for the Legislature Arises from the
County Legislature's Broad Authority to Create New Positions of Employment
The County Legislature acts as the legislative body of the County, with broad authority as
set out in Section 203 of the County Charter:
"The County Legislature shall be the governing body of the County
and shall be the legislative, appropriating and policy-determining
body of the County and shall have and exercise all powers and duties
of the County, now or hereafter conferred or imposed on the County
Legislature by applicable law, and any and all powers and duties as
a provided for by this Charter" (Charter§ 203). 1
In addition to this broad grant of"powers or duties of the County ... conferred or imposed
upon the County by ... law [or] ... [the] Charter," Section 203, specifies a number of specific
express powers. These are set forth in Sections 203(a)- (1). Consistent with the broad grant of
power, Section 203 makes clear that these enumerated powers are not exclusive. It expressly
introduces the enumerated powers with the phrase, "shall have the power among others:" (Charter
§ 203 [emphasis supplied]).
In addition to this broad precatory language, and contrary to Petitioners' assertion (Pet.
Mem. at 8), Section 203 concludes with a broad 'catch-all' clause. Section 203(m) expressly grants
the County Legislature authority
"to determine and make provision for any matter of County
Government not otherwise provided for, including, but not by way
of limitation, any necessary matter involved in the transition to the
transition to [sic] this Charter form of Government" (Charter §
203(m)).

As discussed herein, the "powers and duties ... conferred or imposed on the County Legislature
by applicable law" include those set forth in Municipal Home Rule Law § 10 and County Law §
204.
1
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This broad grant expressly relates to "any matter of County Government[,]" and even the example
provided makes clear that it is broad enough to encompass matters pertaining to the organization
of the government itself.
State law itself affords the County Legislature broad authority with respect to the creation
of positions of employment. Section 10 of the Municipal Home Rule Law provides that counties
may adopt and amend local laws that do not supersede general laws and that pertain to, among
other things, "[t]he powers, duties, qualifications, number, mode of selection, ... of its officers
and employees" (Mun. Home Rule. Law§ IO(l)(ii)(a)(i) [emphasis supplied]). "This provision
shall include but not be limited to the creation or discontinuance of departments of its government
and the prescription or modification of their powers and duties" (id; see also NY Constitution,
Art. IX§ 2.C.l).
Similarly, the County Law gives the County Legislature broad authority to "establish
positions of employment" within the County. Specifically, Section 204 of the County provides as
follows:
"In addition to those positions of employment specifically provided
by law, the board of supervisors shall have power to establish
positions of employment and may abolish the same.
The
establishment and abolition of such positions may be by local law,
by resolution or by the adoption of the budget. ... " (County Law§
204).
Read together, these provisions of the Municipal Home Rule Law and the County Law,
along with Section 203 of the Charter, plainly grant the County Legislature the authority to create
a position of counsel to the County Legislature and the Special Districts. In particular, the broad
authority under Section 204 of the County Law expressly allows the establishment of positions
beyond those "specifically provided by law," which would include the County Attorney and
Assistant County Attorneys. Section 204 therefore permits the County Legislature "to establish"
6

a counsel's position apart from that of the County Attorney, so long as it does not diminish the
statutory authority of the County Attorney. As explained below, the role of the Attorney to the
Legislature in no way conflicts with the statutory role of the Attorney for the Legislature.
Under all these provisions, the County Legislature has the authority to create the position
of Attorney for the Legislature, apart from the Department of Law and County Attorney's Office.
B. There is No Basis for Petitioners' Legal Assertions
In the face of the County Legislature's plain authority to create the position of Attorney for
the Legislature outside of the Court Attorney's Office, Petitioners insist that the County Attorney
holds a monopoly on providing legal advice in the County under the County Law and the Charter.
Petitioners lack any legal basis for such a sweeping assertion, so they instead attempt to cast the
County Legislature's appointment of the Attorney for the Legislature as a diminishment of the
County Attorney's statutory duties. This mischaracterizes the facts.
1. The Attorney to the Legislature Does Not Diminish the
County Attorney's Role as Legal Advisor
"The County Attorney's relationship with the county is akin to that of an attorney with a
private client" (County ofSullivan v. Thompson, 99 AD2d 574 [3d Dept 1984] [citation omitted]).
Section 501(a) of the County Law and Section 1602(a) ofthe Charter define the County Attorney
as the legal advisor to the County. County Law§ 501(1) provides that "[t]he county attorney shall
be the legal advisor to the board of supervisors and every officer whose compensation is paid from
county funds in all matters involving an official act of a civil nature." Similarly, Charter Section
1602(a) provides that the County Attorney is "the sole legal advisor of the County."

While

Sections 501 or 1602(a) thus provide that the County Attorney is the County's legal advisor, they
do not state that no department within the County can engage other counsel to obtain independent
advice.
7

Petitioners thus mischaracterize the role of the Attorney to the Legislature, which does not
take on any of the County Attorney's authority. The job description expressly provides that the
position includes "functions and duties ... assigned ... by the Chairman of the Legislature not

inconsistent with the Chemung County Charter and applicable laws and regulations" (Petition,
Exhibit B [emphasis supplied].) It includes tasks such as "legal and technical consulting in areas
under the jurisdiction of the Legislature, investigating, researching and evaluating prepared
legislation ...." (id.). None of these tasks encroaches on the County Attorney's role as legal
advisor to the County, but they rather focus on assisting the Legislature.
The accompanying affidavit of Respondent Maggs, who currently serves as Attorney for
the Legislature and served for many years as the County Attorney, confirms that the duties of the
Attorney for the Legislature do not diminish the County Attorney's role. As Respondent Maggs
explains, the County Attorney remains fully apprised of, and has full access to, the resolutions and
other legal matters that the County Legislature will be considering, and is able to render legal
advice to the County Legislature on any of those matters. Mr. Maggs confirms that throughout his
tenure as County Attorney, and continuing through the present, the County Attorney's
responsibilities as the advisor to the County was in no way diminished by the Attorney for the
Legislature.
Indeed, the Attorney for the Legislature in no way diminishes the role of the County
Attorney any more than the many other attorneys in the County who work for various departments
outside of the confines of the Department of Law and the County Attorney's Office. As Mr. Maggs
explains in his affidavit, the County has employed many such attorneys outside of the County
Attorney's Office. Their mere presence as additional counsel for a particular department does not
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impinge upon the County Attorney's role as legal advisor to the County, including to the particular
departments for which the attorneys are working.
It bears noting that even where a municipal legislature has attempted to supplant the

municipal counsel, the Court of Appeals has affirmed this practice, recognizing the inherent
authority of legislative bodies to appoint independent counsel in circumstances of conflicts of
interest. In Cahn v. Huntington, 29 NY2d 451 (1972), a town board brought a proceeding to
compel the town's planning board to recognize the person whom the town board had designated
as its chairman. The planning board, without any express statutory authority, retained its own
counsel to defend itself in the proceeding and assert a counterclaim. At the conclusion of the
litigation, the attorney for the planning board sought payment for legal fees incurred.
The Court of Appeals acknowledged that "express authority either by statute or by
appropriate resolution of the governing body, must be shown to justify the retention of an attorney
by a municipal board or officer" (id at 455 [citations omitted]). The Court noted that this
requirement "is ... designed as a safeguard against the extravagance or corruption of municipal
officials, as well as against their collusion with attorneys ... , but also, to prevent confusion and
contradiction in the direction ofthe municipality's litigation" (id [citations omitted]). The Court
held, however, that "[n]otwithstanding lack of specific statutory authority, a municipal board or
officer possesses implied authority to employ counsel in good faith prosecution or defense of an
action undertaken in the public interest, and in conjunction with its or his official duties where the
municipal attorney refused to act, or was incapable of, or was disqualified from, acting" (id
[citations omitted]; see also Judson v. Niagara Falls, 140 AD 62, 64-65 [4th Dept 1910] [even
where operative statute provided that the corporation counsel "shall be and act as the legal adviser
of the common council and of the several officers, boards and departments of the city ... [,]" the
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common council retained inherent authority to retain separate counsel where the corporation
counsel was impaired by a conflict]; Hiscox v. Holmes, 239 AD 602, 604 [3d Dept 1934]; Hanna
v. Rewkowski, 81 Mise 2d 498, 500 [Sup Ct Oneida County 1975]).

These cases are particularly relevant because they also underscore the limited scope of the
Attorney for the Legislature. As the Court of Appeals explained in Cahn, the statutory mandate
for municipal counsel to represent the entity in litigation serves the purpose of "prevent[ing]
confusion and contradiction in the direction of the municipality's litigation" (Cahn, 29 NY at 455
[citations omitted]). These concerns are not implicated here. The issue is not one of supplanting
the County Attorney, who continues to serve with the undiminished role of legal advisor to the
County, including the Legislature.
This case is therefore analogous to Putnam County Legislature v. DuffY, 128 Misc. 2d 519
(Sup Ct Putnam County 1985). That case arose from certain investment losses that the County
had suffered in a bankruptcy (id. at 520). The County Attorney had advised the County Legislature
against the assertion of any defense or counterclaim that the investment was ultra vires in litigation
related to the investment (id. at 525). The County Legislature retained a law firm to advise it on
the issue, and the law firm recommended the assertion of the defense and counterclaim. The
County Legislature then adopted resolutions directing the County Attorney to so act (id. at 52023). When the Chairman of the Legislature sought mandamus directing that the County pay the
fees of the law firm retained to advise the Legislature, the court granted the relief. As particularly
relevant here, the court held that the County Legislature was "free to accept or reject the 'advice'
of the County Attorney .... " (id. at 524). The court further noted that the law firm did not appear
in any litigation for the County, but rather "served as second legal consultant at the request of the
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Legislature" (id. ). The court concluded that the retention was a valid exercise of the County
Legislature's authority. 2
Similarly, the Attorney for the Legislature is a necessary position for the Legislature to
effectively perform its duties. As explained in the Answer, the Legislature and the Executive
Branch have competing and adverse interests. The Legislature needs independent counsel to
perform its functions and avoid conflicts by the County Attorney, who serves at the pleasure and
direction of the County Executive under Charter Section 1601.
Further, the Attorney for the Legislature is limited to an advisory role to the Legislature in
addition to that of the County Attorney. Essentially, the Legislature has available to it two sources
oflegal advice. The representation, moreover, is strictly internal. The Attorney for the Legislature
is not authorized to initiate litigation or otherwise represent the County with regard to third-parties.
As the case law makes clear, the retention of separate counsel is permissible even in those
circumstances where there is a manifest conflict impairing the County Attorney's ability to handle
that engagement. So much more so here, the limited engagement of the Attorney to the Legislature
to provide the County Legislature an additional source of advice is permissible.
For all of these reasons, the scant legal authority that Petitioners cite (Pet. Mem. at 11-13)
has no relevance here. The court in Davis Constr. Corp. v. County of Suffolk, 95 AD2d 819 (2d
Dept 1983), invalidated a local law that gave the district attorney authority "to act as attorney and
counselor for the County" in connection with certain litigation. The local law therefore violated

2

The court limited its holding to the circumstances of the case, noting the county legislature's
authority to investigate the circumstances of the financial losses at issue (under a charter provision
nearly identical to Section 203G) of the Charter), and it did not address the question of a county
legislature's retention of standing counsel (id. at 524-25). Nonetheless, the principle that it
endorsed applies here: a county legislature's retention of counsel to advise it does not supplant a
county attorney's role as legal advisor to the county, but rather simply provides the County
Legislature a second source of advice.
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the provision in both Section 501(1) of the County Law and the county charter that '"[t]he County
Attorney shall prosecute and defend all civil actions and proceedings brought by or against the
county"' (id. at 820 [quoting County Law § 501(1)]). The case therefore involved the blatant
supplanting of the county attorney's litigation role. Similarly, the Informal Opinion No. 82-40 of
the Attorney General related to a local law, the text of which is not provided, but which was
summarized as allowing a common council "to employ its own attorney on a per case basis .... "
The opinion concluded that the local law "would clearly withdraw a significant duty of the
corporation counsel" and was therefore subject to a mandatory referendum under Section 23 of the
Municipal Home Rule Law. (Rosborough Aff., Exhibit 4.) As such, the opinion addressed a local
law that, unlike here, allowed the common council to retain counsel with litigation authority
beyond the limited role of the Attorney for the Legislature. 3
Far more relevant is the Opinion of the State Comptroller expressly affirming the authority
of a county legislature to appoint counsels to the majority and minority members. In Opinion 70347, the Comptroller opined "that the powers of the legislative body of any county, under the
County Law and the Municipal Home Rule Law, are broad enough to allow the appointment of
separate counsel to the minority and majority." (Op. St. Compt. 70-347 at 2 [Keniry Aff., Exh.
1].) The Comptroller specifically noted "that the appointment of counsel to the minority and
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Of course, "an opinion of the Attorney-General is an element to be considered but is not binding
on the courts" (American Tel. & Tel. Co. v. State Tax Com., 61 NY2d 393, 404 [1984] [citations
omitted]). Even this opinion recognizes "special situations" where a legislative body could employ
counsel, such as "matters involving special expertise not possessed by the city's law department"
or "where the corporation counsel has a conflict[.]"; see also Inf. Op. No. 77-119 (concluding that
common council "has an implied authority to appoint independent counsel in cases where there is
a clear conflict of interest despite the fact that applicable statutes make no such provision and is
authorized to enact a local law for such purpose"). As explained below, the other opinion of the
Attorney General that Petitioners cite, No. 70-103 (Pet. Mem. at 12), lacks any discussion of the
County Charter Law and its supersession provisions and therefore carries no weight here.
12

majority members would not infringe upon, or impair, the general powers and duties of the county
attorney with respect to his status as legal advisor to the [legislature], unless the same are
specifically delimited by local law duly adopted" (id.). 4 The Comptroller's opinion provides
further confirmation that the County Legislature's appointment of the Attorney to the Legislature
outside of the County Attorney's Office does not impede in any way the County Attorney's
statutory role.
2. The County Attorney Has No Authority to Control the Legislative Agenda
Apart from mischaracterizing the role of the Attorney for the Legislature, Petitioners
attempt a sweeping assertion of authority over the very agenda of the County Legislature. The
asserted power, if granted, would be draconian in scope, in that the County Attorney would have
the sole authority to dictate the substantive contents of the resolutions, local laws and other
legislative matters for which the members of the County Legislature were elected to consider and
resolve. This asserted power would obliterate the careful separation of powers and eviscerate the
County Legislature's independence from the executive branch in the performance of its most basic
of functions, namely, as the legislative body of the County.
Petitioners' basis for this sweeping assertion of authority is not a provision in the New
York State Constitution, the County Law or the Municipal Home Rule Law, but rather in Section
1602(d) ofthe Charter. That section, however, simply authorizes the County Attorney to "prepare
resolutions, ordinances, legalizing acts and local laws together with notices and other items in
connection therewith, to be presented for action by the County Legislature" (Charter § 1602(d)).
It does not provide that the County Attorney is the only person authorized to prepare such items.

4

As explained by Mr. Maggs, the County Legislature did by Local Law No. 2 of 1987 define the
County Attorney's responsibilities.
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It certainly does not provide that the County Attorney controls what resolutions, ordinances and

the like the County Legislature can consider or that the County Attorney may highjack the
legislative process by dictating the terms of the local laws and resolutions. Just based upon the
plain language of Section 1602(d), therefore, Petitioners' argument fails.
In addition, other provisions of the Charter confirm the authority of the County Legislature
to control its legislative agenda. The Charter expressly provides for, among other things, the
County Legislature's broad authority "to exercise all powers of local legislation in relation to
enacting, amending, rescinding local laws, legalizing acts, ordinances, or resolutions .... "(Charter
§ 203(c)[ emphasis supplied]). It also has the authority "to adopt by resolution all necessary rules
and regulations for its own conduct and procedure" (Charter§ 203(f)) and the catch-all authority
"to determine and make provision for any matter of County Government not otherwise provided
for .... " (Charter§ 203(m)). Moreover, nothing in the Charter prevents the County Legislature
from directing the preparation of resolutions, ordinances and the like where the County Attorney
is unwilling or, as here, plainly conflicted. Cahn and the other cases discussed above make clear
that the County Legislature enjoys the inherent authority to act independently in those
circumstances.
Apart from the lack of support in the Charter for Petitioners' assertions, their position runs
afoul of the County Law and local law. County Law § 501 (1) does not list the drafting of
legislative materials as among the County Attorney's duties (see County Law§ 501(1)). Section
501(3) does allow the County Attorney to perform "additional and related duties" to those spelled
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out in the statute, but only "as may be prescribed by law and directed by the board of supervisors"
(County Law§ 501(1)). 5
As such, any role in drafting resolutions, local laws and the like would be at the County
Legislature's direction.

Consistent with this authority, as Mr. Maggs explains, the County

Legislature has by virtue of Local Law No. 2 of 1987 defined the services of the County Attorney;
these do not include the initial drafting of resolutions, local law and other legislative materials (see
Op. St. Compt. 70-347 at 2 [Keniry Aff., Exh. 1] [noting "that the appointment of counsel to the
minority and majority members would not infringe upon, or impair, the general powers and duties
of the county attorney with respect to his status as legal advisor to the [legislature], unless the same
are specifically delimited by local law duly adopted"]).
In any event, as set forth above and as explained by Mr. Maggs, the County Attorney has
never been deprived of a role in the preparation of legislative materials. The County Attorney is
fully apprised of the matters that the County Legislature is considering, is free to prepare materials
for its consideration, and is always free to opine on any matters that the County Legislature may
be considering. The Attorney for the Legislature's generally taking the lead in preparing initial
drafts of legislative materials has not been to the exclusion of any role of the County Attorney
under the County Law or the Charter.

5

As such, even if Section 501 ( 1) were deemed a general law with respect to the County Attorney's
role as the County's legal advisor, it would not be a general law with respect to the drafting of
legislative materials. The sole authority that Petitioners cite to the contrary is Attorney General
Op. 70-103, which simply provides that the preparation of resolutions is a function of the County
Attorney. (Rosborough Aff., Ex. 4.) The opinion contains no analysis as to whether Section
501(1) is a general law for purposes of the preparation of legislative materials generally, and it
cites no legal authority outside of Section 501(1). Moreover, it contains no discussion regarding
the County Charter Law or any mention of the county charter at issue. Here, the Charter expressly
provides the County Attorney authority, but not the sole authority, with respect to the preparation
of legislative materials.
15

What would run afoul of those provisions would be an endorsement of Petitioners' position
that only the County Attorney's Office can prepare legislative materials. For all of these reasons,
Petitioners' attempt to vitiate the independence of the legislative branch by making the County
Attorney the gatekeeper for the matters that the County Legislature could consider for adoption
should be rejected.
3. The Appointment of the Attorney for the Special Districts is Likewise Valid
While Petitioners focus mostly upon the role of Attorney for the Legislature, the role of
Attorney for the Special Districts6 presents an equally strong a case for County Legislature
appointment. Unlike the County Attorney, a position specifically designated by the County Law,
the administration of a special district is left to the County Legislature (see County Law § 261
["When a county district shall have been established, the board of supervisors shall appoint,
designate or establish an officer, board or body as the administrative head or body of the district.
All matters relating to the membership of such administrative head or body ... shall be determined
by the board of supervisors"]; see also Tom Sawyer Motor Inns, Inc. v. Chemung County Sewer
Dist., 33 AD2d 720, 721 [3d Dept 1969] [explaining that the district's "powers are subject to the

overall control of the County Board of Supervisors ....."] [citations omitted]). Moreover,
Petitioners' suggestion that only the County Attorney's Office can serve as legal advisor to the
Special Districts is refuted by County Law § 262, which "authorizes a county district to retain an
attorney other than the county attorney ...." (Op. St. Compt. 86-163 [citing County Law § 262]).
Given this administrative authority over the Special Districts, the County Legislature can
validly exercise its authority, pursuant to Section 204 of the County Law, to create the position of

6

The Special Districts include the Chemung County Solid Waste Management District and the
Chemung County Sewer District (see Petition, Exh. B).
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Attorney to the Special Districts. The broad powers of the County Legislature set out above apply
with equal force to the creation and appointment of the Attorney to the Special Districts.
In addition, the Charter does not prohibit the creation of the position of Attorney to the
Special Districts or the appointment by the Legislature. To the contrary, unlike the County
Attorney, the Charter does not place the position of Attorney for Special Districts in the
Department of Law or subject it to the control of the County Executive.
Like that of the Attorney for the Legislature, the role of Attorney to the Special Districts
does not undermine the County Attorney's statutory authority. The responsibilities encompass
"general legal services" such as "contract negotiations and review, public bid review, personnel
matters, and legal and compliance issues" provided solely to the Special Districts (see Petition,
Exh. B). It does not encompass litigation or any other instance in which the Attorney to the Special
Districts would supplant the statutory role of the County Attorney.
For all of these reasons, the County Legislature's appointment of the Attorney to the
Special Districts is valid.
C. The Chairperson of the County Legislature is Authorized to
Appoint the Attorney to the Legislature
While the County Legislature has the authority to create the position of Attorney to the
Legislature, the Chairperson of the County Legislature, not the County Executive, is the person
authorized to make the appointment.
While Petitioners cite Section 309 of the Charter as the putative basis for the County
Executive's authority to appoint the Attorney to the Legislature, in fact that provision on its face
supports the Chairperson's appointment authority. Charter Section 309 provides that the County
Executive appoints non-elected department heads, but it is the head of each "administrative unit"
(whether elected or appointed) who appoints all other officers and employees within those units of
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the Chemung County government (see Charter § 309 [authorizing the County Executive to
"appoint, to serve during his pleasure, or for such term as may be specified in this Charter, the
head of every department or other administrative unit not administered by an elective official"]

[emphasis supplied]). Similarly, Section 302 of the Charter gives the County Executive authority
to supervise any department the head of which he has the power to appoint (see Charter§ 302
[providing that the County Executive shall "supervise and direct the internal organization and
reorganization of each department or administrative unit, the head of which he has the power to
appoint"] [emphasis supplied]).

To avoid the clear import of Section 309, Petitioners insist that the County Legislature is
not an "administrative unit" under the Charter.

The argument carries no weight.

As a

"department" within County government, the County Legislature is an "administrative unit" of
Chemung County, as that term is defined in Section 105(d) ofthe Charter. Section 105(d) broadly
defines the term "administrative unit" (see Charter § 105 [d] [defining "administrative unit" to
include "any department, executive division, institution, office, or other agency of County
Government, except a bureau, division, section, or other subordinate part of the foregoing"]). Its
only express carve-outs are "subordinate part[s]," such as a "bureau, division, [or] section ...."
Not included in the express carve-outs is the County Legislature. Had the drafters intended to
exclude the County Legislature, they would have expressly done so. The fact that the drafters
expressly carved out "a bureau, division, section, or other subordinate part[,]" but not the County
Legislature, confirms that they intended to include the County Legislature within its scope
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(according to the very principle of expressio unius est exclusio alterius upon which Petitioners
rely). (Pet. Mem. at 7-8 [citing cases].) 7
Moreover, courts that have addressed the issue have consistently held that that a municipal
legislative body is an administrative unit of the municipality. In Willard v. Town of Hamburg,
1996 U.S. Dist. LEXIS 15815 (WDNY Sept. 30, 1996), for example, the plaintiff brought claims
against the town, town board and town sheriffs department, among others. The court held that
"the Police Department and the Town Board are administrative arms ofthe Town" (id. at *3 [citing

Loria v Town ofIrondequoit, 775 F. Supp. 599,606 (WDNY 1991)]), and therefore dismissed the
claims against them (id.; see also Cahn v. Huntington, 29 NY2d 451, 453 [1972] [referring to a
town board and planning board as "two agencies of the town"]; Kazmarek v. Conroy, 218 AD2d
97, 101 [3d Dept 1995] [holding that "since the suit against the City Council members in their
official capacity and the City Council as a separate entity is the functional equivalent of the suit
petitioner has initiated against the City, the suit against the City Council members in such capacity
and the City Council should have been dismissed as redundant"]). Petitioners, by contrast, offer

no case law support for their assertion that the County Legislature is not an administrative unit of
the County. Indeed, their reasoning would upend the vast case law holding that municipal
legislative bodies are administrative arms of the municipalities.
The Charter provisions that Petitioners cite (Pet. Mem. at 9) do nothing to undermine the
conclusion that the County Legislature is an "administrative unit." Sections 203(1), 302(b) and
309 of the Charter simply utilize the term "administrative unit" generically. They do not in any

7

Further confirmation is found in the Civil Service form for the creation of the position in 2001,
which lists the relevant "Department" as "Legislature." (Petition, Exhibit B.) Similarly,
Petitioners' own Exhibit G lists the Attorney to the Legislature under "Legislature - Part Time."
(Petition, Exhibit G.)
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way suggest that the County Legislature is excluded from the term. Sections 302(b) and 309,
moreover, address the County Executive's authority with regard to administrative units.

As

explained above, those provisions expressly re-affirm that the County Executive's authority does
not extend to an administrative unit headed by another elected official.
Similarly, Petitioners' suggestion that Section 302(a) supports their position (Pet. Mem. at
9) lacks merit. Section 302(a) simply sets forth the Charter's general statement that the County
Executive is the "administrative head of the County Government" (Charter § 302(a)). That
proclamation is not at odds with the County Legislature's being an "administrative unit." The
County Executive's being the overall "administrative head of County Government" does not mean
that he is ipso facto the head of each administrative unit within the County. Indeed, as set forth
above, Sections 302 and 309 expressly restrict the County Executive's administrative authority
with respect to administrative units headed by elected officials. In short, the Charter recognizes
both the County Executive's role as chief administrator and the concurrent authority of the elected
heads of administrative units over their own units. There is no inconsistency at all between those
two roles.
To the contrary, this result stands on the very separation of powers principles that
Petitioners invoke (see, e.g., Matter of Dutchess County Legislature v. Steinhaus, 24 Mise 2d
1236(A)[(Sup Ct Dutchess County 2008] [noting in case involving the Assistant to the Chairman
of the Dutchess County Legislature, the legislature "is not a department under the authority and
control of the County Executive" and that "under the separation of powers doctrine," .... the
County Legislature "as a separate branch of government has the sole right to fill positions in that
body without interference with the Executive Branch"]).
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As the Legislature is therefore indisputably a 'department' within the meaning of Section
1OS(a) of the Charter, the Chairperson of the Legislature is the person with authority to appoint
the Attorney to the Legislature. The Chairperson is an elected official, and is the head of the
Chemung County Legislature (see Charter § 204). The Chairperson therefore has authority of
appointment within the Legislature's offices, pursuant to Section 309 of the Charter (see Charter
§ 309; see also Charter § 214 [designating Chairperson of the Legislature as the official with
authority to appoint Clerk to the Legislature]). As such, the County Executive has neither the
authority to appoint nor to remove the Attorney to the Legislature under the County Charter; only
the Legislative Chairperson does.
For all of these reasons, the creation of the position of Attorney to the Legislature plainly
falls within the scope of the County Legislature's broad authority under Section 203 of the Charter
and Section 204 of the County Law. As a position within the County Legislature, the appointment
for the Attorney to the Legislature is made by the Legislative Chairperson.
II.

THE COUNTY LEGISLATURE'S RESOLUTION IS BINDING

Petitioners' assertion that the County Legislature exceeded its authority in adopting
Resolution No. 19-192 lacks merit. The equivalency doctrine has no relevance here. Moreover,
Petitioners are not entitled to any relief under the Open Meetings Law.
A. The Resolution is Valid and the Equivalency Doctrine Has No Relevance Here
Petitioners' argument based on the equivalency doctrine rests on the incorrect assumption
that the current Charter does not authorize the County Legislature's appointment of the Attorney
to the Legislature. As set out at length, above, the assumption is incorrect. The County Legislature
has such appointment authority under the County Law and the Charter. Accordingly, Resolution
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No. 19-192 does not represent an improper attempt to amend the Charter by resolution. Rather,
the resolution constituted the County Legislature's valid exercise of the appointment authority
under the County Law and the Charter.
B. The Open Meetings Law Affords No Basis to Set Aside the Resolution
The Court should further reject Petitioners' assertion that Respondents violated the Open
Meetings Law.
A petitioner seeking to void a government action for an alleged Open Meetings Law
violation has two burdens. First, the petitioner must establish a violation of the Open Meetings
Law (see Public Officers Law § 100 et seq). As relevant here, Petitioner alleges that Respondents
violated the notice requirements of the statute, which requires that "[p]ublic notice of the time and
place [of a meeting scheduled in advance less than a week] . . . shall be given or electronically
transmitted, to the extent practicable, to the news media and shall be conspicuously posted in one
or more designated public locations at a reasonable time prior thereto" (Public Officers Law § 104
[2]). Second, even where a violation exists, a petitioner must establish that there is good cause to
declare void the action taken at the meeting (see Public Officers Law § 107 [1] "if a court
determines that a public body failed to comply ... , the court shall have the power, in its discretion,
upon good cause shown, to declare that the public body violated [the Open Meetings Law] and/or
declare the action taken in relation to such violation void, in whole or in part, without prejudice to
reconsideration ... ").
Here, Petitioners have not satisfied either burden. First, the uncontested proof was that the
February 28 meeting was not scheduled until February 27, and that the requisite public notice was
given almost immediately thereafter. Under these circumstances, there is no basis for finding a
violation of the statute here (see Public Officers Law§ 104 [2]; Bowen v State Com. ofCorr., 104
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AD2d 238, 240 [3d Dept 1984]; see also Monroe-Livingston Sanitary Landfill, Inc. v. Bickford,
107 AD2d 1062 [4th Dept 1985] [involving same day public notice of special session deemed
reasonable under Public Officers Law§ 104 (2)]).
To the extent Petitioners assert that Respondents should have waited another day or two to
conduct the meeting, this argument ignores the necessity for the meeting. In particular, by letter
dated February 27,2019, the County Executive purported to terminate the position of Attorney for
the Legislature, as of March 1, 2019. The Legislature therefore did not have an extra day to spare
-if they waited another day, the position would have been terminated by then, according to the
County Executive's letter.
Similarly unavailing is Petitioners' reliance on the Rules of the Legislature, which provide
for forty-eight hours' notice to each Legislator prior to meetings.

First, Petitioners (non-

Legislators) do not have standing to object to any non-compliance with the internal rules of the
Legislature. Only Legislators may object on this ground (Matter ofMontano v County Legislature
of County of Suffolk, 70 AD3d 203 [2d Dept 2009]). Second, the Legislature's Rules are not part

of the Open Meetings Law and do not even require any notice to the public. As such, they are
completely irrelevant to this issue (id.).
Nonetheless, even if the Legislature's Rules were relevant, they are internal organizational
rules, which are subject to waiver. As explained in the Answer, all the Legislators except one of
them participated in the meeting, without any objection, thereby waiving the rule (see e.g. 1980
N.Y. AG LEXIS 133, 1980 N.Y. Op. (Inf.) Att'y Gen. 129 ("a resolution passed at a special town
board meeting held without two days' written notice is not a violation of the Town Law if all of
the town board members have actual notice of the meeting, attend it and participate therein"). In
addition, the one Legislator who did not attend on February 28 waived compliance with the rule.
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In particular, the Legislator attended the subsequent meeting on March 7, 2019 and voted in favor
of ratifying the February 28 resolution and the waiver of the administrative rules, in particular the
48-hour notification provision in Rule IB.
Finally, even if any violation occurred, Petitioners have not demonstrated good cause to
invalidate Resolution 19-192. The subject resolution concerns a topic on which the Legislature
has acted consistently during the past thirty-five years and for which the public has been wellinformed and able to attend such meetings. Indeed, the Legislature has passed numerous prior
resolutions and local laws concerning this same issue, including the resolutions in which the
County Legislature repeatedly appointing the Attorney for the Legislature, the resolution
appointing Mr. Maggs in January 2019, the resolution ratifying the February 28 meeting, and the
local law amending the charter, among others.
Given the number of prior and subsequent meetings on this issue, invalidating Resolution
19-192 would not serve the purpose of the Open Meetings Law and, in fact, would simply result
in another meeting/resolution tore-ratify this issue. Accordingly, even if a violation of the Open
Meetings Law occurred on February 28 (which it did not), there is no good cause to grant any
reliefunder the Open Meetings Law (see Public Officers Law§ 107 [1]; see e.g. Matter ofThorne
v Vil. of Millbrook Planning Bd., 83 AD3d 723, 726 [2d Dept 2011]; Woll v Erie County
Legislature, 83 AD2d 792 [4th Dept 1981]). As there was no violation of the Open Meetings Law,

there is therefore no basis to award any attorneys' fees to Petitioner. 8

8

Even assuming for the sake of argument that any violation occurred (which it did not), the Court
should still deny Petitioner's request for attorney's fees (see Public Officers Law § 107 [2]
["reasonable attorney fees may be awarded by the court, in its discretion, to the successful party"
(emphasis added)]). As explained above, the Legislature promptly notified the public of the
meeting, and the scheduling of the meeting on one-day notice was necessitated by the County
Executive's conduct of purporting to terminate the Legislature's Counsel on short notice. Further,
the February 28 resolution simply ratified several prior resolutions for which several open
24

III.
THE ADOPTION OF THE CHARTER AMENDMENT
WILL RENDER THE PETITION MOOT

Although the County Legislature plainly has the authority to appoint the Attorney to the
Legislature under the County Law and the existing provisions of the Charter, the County
Legislature has taken the additional step of adopting Local Law No.2 of 2019 ("Amendment"),
which makes the County Legislature's authority to appoint the Attorney to the Legislature explicit.
Once the local law becomes effective, the County Legislature's appointment authority will be
confirmed and Respondents' challenge will be rendered moot (see Dutton v Town ofCanaan, 199
AD2d 659 [3d Dept 1993]; see also Orsi v Bd. ofAppeals, 3 AD3d 698 [3d Dept 2004]).
As set forth in the Answer, the County Legislature has overridden the County Executive's
veto of the local law. As such, the local law is subject to the permissive referendum provisions of
Section 24 of the Municipal Home Rule Law, pursuant to which a referendum would be held if
sufficient signatures are submitted by late May 2019. 9

meetings occurred; it also concerned the same topic on which the Legislature conducted open
meetings for subsequent resolutions and the passage of a local law on this same topic. As such,
the public has been provided with plenty of notice and meetings addressing this topic, and the
alleged violation has not harmed the public in any manner.
9

There is no basis for any assertion by Petitioners that a mandatory referendum is required. For
all of the reasons set forth at length above, the Amendment does not, as did not local law in
Attorney General Op. No. 82-40, cited by Petitioners, "abolish[], transfer[] or curtail[] any power
of an elective officer" (Mun. Home Rule Law § 23[2][f]). This is particularly so, given the
Attorney General's acknowledgement that minor distributions of responsibility do not implicate
the mandatory referendum requirement:
"While section 23(2)(f) "has been strictly construed by the courts," Op. Att'y Gen.
(Inf.) No. 95-8, and the prior opinions of this office, see, e.g., Op. Att'y Gen. (Inf.)
No. 90-47; 1976 Op. Att'y Gen. (lnf.) 114, prior opinions ofboth this office and the
Office ofthe State Comptroller have concluded that a local law, while affecting an
elected official's powers, may not have an impact that is substantial enough to bring
it within the meaning and purpose of section 23(2)(f). See Op. Att'y Gen. (Inf.) No.
85-73 (concluding that referendum requirement for local laws that "transfer any
25

Further, as the local law is pending as of Respondents' filing of this memorandum,
principles of judicial economy warrant the Court's holding the case in abeyance pending
confirmation whether the local law will become effective.

Indeed, in addition to the Court's

authority to control the administration of its cases, the Court also has the added discretion in cases
involving writs of prohibition (Matter of Working Families Party v Fisher, 109 AD3d 478, 480
[2d Dept 2013]). In particular, the Court may deny the relief requested in the CPLR Article 78
petition by considering various factors "such as the gravity of the harm caused by the excess of
power, the availability or unavailability of an adequate remedy ... and the remedial effectiveness
of prohibition if such an adequate remedy does not exist" (id. ).
There is no question that the Amendment would be a permissible amendment of the ·
Charter.

Even if there were a conflict between the County Law and the Amendment, the

Amendment would control. The Charter is governed by the County Charter Law, as explained in
Section I, above. The County Charter law makes clear that a county may supersede a general State
law, except for specific statutes identified in the statute (see Mun. Home Rule Law § 34[3]).
Neither the County Law generally, nor Section 501 specifically, is among the statutes that are per

se beyond a county's supersession authority (see Mun. Home Rule Law§ 34[3]).
Moreover, consistent with the Section 34 of the Municipal Home Rule Law, the Charter
expressly reserves to the County the authority to supersede State law:

power" of elected officials was not intended to include all delegations of
administrative and ministerial tasks); Op. State Compt. No. 91-43 (distinguishing
for purposes oflocallaw referendum requirement transfer oftown clerk's statutory
duties over auditing of town claims from delegation of certain ministerial preaudit steps). In particular, we have recognized the concern that subjecting "any
transfer of administrative powers, no matter how menial" to the referendum
requirement "could result in the paralysis [*5] of government and would not serve
the public interest." Op. Att'y Gen. (Inf.) No. 85-73" (Attorney General Op. No.
2004-9).
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" . . . . Within the limitations prescribed in Article IV of the
Municipal Home Rule Law, wherever and whenever any State
general, special or local law in effect, conflicts with this Charter or
is inconsistent therewith, such law shall be deemed to the extent of
such conflict or inconsistency, to be superseded by this Charter and
Administrative Code insofar as the County of Chemung and its
government are affected." (Charter§ 103.)
In light of these provisions, the County Legislature may, by means of the Charter, supersede state
law consistent with Section 34 of the Municipal Home Rule Law (see, e.g., County of Rockland
v. Town of Clarkstown, 167 Mise 2d 367, 370 [Sup Ct Rockland County 1996] [explaining by
virtue of such a clause in a county charter, "[t]o the extent ... that the powers, duties and authority
of the County Attorney to act as prescribed in [the county charter] are inconsistent with the County
Law, the County Law is superseded"]).
While a county may not supersede a provision of the County Law addressing "a matter of
State concern" (see Chemung County Legislature, 122 Mise 2d at 44), the Amendment implicates
no State interests. In marked contrast are provisions that have been held to be matters of State
concern, provisions addressing the filling of vacancies in the office of District Attorney (see, e.g.,
Carey v. Oswego County Legislature, 91 AD2d 62 64 [3d Dept1983], and the office of County
Sherriff (Chemung County Legislature, 122 Mise 2d at 44), both of which are part of the Statewide system of law enforcement.
The County Attorney stands in stark contrast to a District Attorney, who is a "constitutional
officer[]" and is charged with enforcing State law (Oswego County Legislature, 91 AD2d at 6566. As noted above, the County Attorney counsels the County and represents its interests in a
manner "akin to that of an attorney with a private client" (County of Sullivan, 99 AD2d at 574
[citation omitted]). The office is a local one that addresses local interests (see, e.g., Oswego County
Legislature, 91 AD2d at 65-66 [noting that the position of County Legislator is "purely local office
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under any standard" and that the filing of a vacancy in the office has been held not to be of State
concern]); see also Lawrence v. County of Greene, 178 Mise 2d 716, 718 [Sup Ct Greene County
1998] [holding that County Law § 151(4), setting the term of Chairperson of the County
Legislature, could be superseded]).
Not only the Opinion of the State Comptroller 70-757, but also the Attorney General's
opinion upon which Petitioners rely, confirm that the Amendment validly supersedes County Law
Section 501. The Opinion of the State Comptroller expressly holds that a county charter can
validly provide for majority and minority counsels for a county legislature, even where the charter
impedes upon the county attorney's statutory authority (see Op. State Compt. 70-757, at 2 [Keniry
Aff., Exh. 1] [noting that the appointment "would not infringe upon, or impair, the general powers
and duties of the county attorney with respect to his status as legal advisor to the [legislature],
unless the same are specifically delimited by local law duly adoptecf'] [emphasis supplied]).
Notably, the Attorney General's opinion upon which Petitioners rely arrived at the same result.
As explained above, the opinion held that a local law allowing a common council "to employ its
own attorney on a per case basis .... " was subject to a mandatory referendum under Section 23
of the Municipal Home Rule Law. (Rosborough Aff., Exhibit 4.) The Attorney General did not
opine that the local law could not supersede the State law; to the contrary, by opining that it was
subject to a mandatory referendum, the Attorney General implicitly held that the local law could
supersede the State law.
Finally, Petitioners cite Davis Constr. Corp. v. County of Suffolk, 95 AD2d 819 (2d Dept
1983), for the proposition that Section 501 of the County Law may not be superseded (Pet. Mem.
at 11), but the court's analysis there is not entitled to any weight. The court cited a 1960 Opinion
of the State Comptroller and the 1970 Attorney General Opinion that Petitioners also cite (see
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Davis, 95 AD2d at 820), the former which preceded the adoption of the County Charter Law (Op.
State Compt. 60-357), and the latter which did not address the import of the County Charter Law
(Op. Atty. Gen. 70-1 03). In light of all of the subsequent authority set out above, including the
Comptroller and Attorney General opinions discussed above, the holding of Davis with respect to
supersession of Section 501lacks weight.
For all of these reasons, even if County Law Section 501 were at odds with the County
Legislature's authority to appoint the Attorney to the Legislature, the Amendment would constitute
a valid supersession of Section 501. Once it becomes effective, the Petition will be rendered moot.
The Charter will, like the charters of at least ten of the other sixteen counties adopting the
executive-legislature model, contain a valid, express endorsement of the Attorney to the
Legislature's appointment by the County Legislature.
As such, Respondents respectfully request that the Court defer any decision on the Petition
pending the completion of the determination of the status the Amendment.
IV.
THERE HAS BEEN NO IMPROPER DELEGATION TO THE LEGISLATIVE CLERK

Continuing their attempt to override the separate powers of the County Attorney,
Petitioners seek injunctive relief precluding the County Legislature from having its own clerk
prepare any resolutions and ordinances. Like their arguments with regard to the Attorney to the
Legislature, Petitioners' attempt to usurp the County Legislature's authority lacks any legal
foundation.
As set forth in Section I, Section 1602(d) of the Charter does not vest in the County
Attorney sole authority to prepare resolutions, ordinances or other legislative materials. Rather,
the authority set out in Section I plainly encompasses the authority to consider resolutions,
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ordinances and the like over the objection of the County Attorney and, if necessary, to direct
another party, such as the Clerk to the Legislature, to prepare them.
Petitioners rely upon Attorney General Opinion No, 70-103. As explained above, however,
that opinion, issued in 1970, does not address the role of the County Charter Law. As further
explained above, the Charter was adopted pursuant to, and incorporates the broad supersession
authority of, Article IV of the Municipal Home Rule Law.
There is therefore no basis for the issuance of injunctive relief.
CONCLUSION

For all of the reasons set forth above, Respondents respectfully request that the Court
dismiss the Amended Petition in its entirety, together with such other and further relief as the Court
may award.
Dated: April15, 2019
Albany, New York
TABNER, RYAN & KENIRY, LLP
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Dated: April I :z..., 2019

