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 [*1] 

NY CONST, ART IX, §§ 1(h), 3(b); MUNICIPAL HOME RULE LAW §§ 10, 23, 24, 33, 34(4).

A referendum must be authorized by State law. Some county charters include referendum provisions that were 
authorized by State law prior to enactment of the County Charter Law. The content of a county administrative code 
will determine whether it should be viewed as a part of the county charter for purposes of applying provisions of the 
County Charter Law. 
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Opinion By: JAMES D. COLE , Assistant Attorney General In Charge of Opinions

Opinion

You have raised two questions relating to counties with a charter form of government. First, you have requested our 
opinion whether a county charter can include additional referendum requirements beyond those currently authorized 
by Article 4 of the Municipal Home Rule Law, referred to as the County Charter Law. 

It has long been established that a municipality may conduct a referendum only if authorized by State law. Op Atty 
Gen (Inf) No. 90-24; 1985 Op Atty Gen (Inf) 57; 1981 Op Atty Gen (Inf) 154. Government by representation is the 
general [*2]  rule and direct action by the people must be authorized specifically by State law. Ibid.; Matter of 
McCabe v Voorhis, 243 NY 401 (1926); Mills v Sweeney, 219 NY 213 (1916). For example, certain local laws are 
subject to either a mandatory referendum or referendum on petition under sections 23 and 24 of the Municipal Home 
Rule Law. An amendment of a county charter which abolishes or creates an elective office; changes the voting or veto 
power or method of removing an elective county officer during his or her term of office; abolishes, curtails or transfers 
to another county officer any power of an elective county officer; or changes the form or composition of the county 
legislative body is subject to a permissive referendum. NY Const, Art IX, § 1(h)(2). This provision is implemented by 
section 34(4) of the Municipal Home Rule Law, which defines the procedure for conducting the permissive referendum. 
Section 34(4) is part of Article 4 of the Municipal Home Rule Law, known as the County Charter Law. The County 
Charter Law establishes a procedure for local enactment of county charters. This authorization by the State 
Legislature [*3]  is required by New York Constitution, Article IX, § 1(h).

Therefore, referendum requirements must be authorized by State law. The County Charter Law contains specific 
referendum requirements.

Some county charter referendum provisions, however, derive from other sources and are different from those in the 
County Charter Law. A provision of a county's charter authorizing a referendum may have been authorized by a prior 
version of the State Constitution or prior State law. The current home rule article of the Constitution, which mandates 
that the Legislature empower counties to adopt county charters (NY Const, Art IX, § 1[h]), includes a savings clause 
which preserves pre-existing valid provisions of acts of the State Legislature and of local legislation and provides that 
they remain in force until repealed, amended or superseded. NY Const, Art IX, § 3(b). The savings clause preserves 
validly adopted charter provisions which remained in force when the current savings clause was enacted. See, Op Atty 
Gen (Inf) No. 99-4, which relates to a provision of the Nassau County Charter derived from a prior constitutional 
provision and saved by subsequent provisions of the Constitution up to [*4]  and including current Article IX. 
Therefore, in answer to your question, a referendum must be authorized by State law. Some county charters include 
referendum provisions that were authorized by State law prior to enactment of the County Charter Law and have been 
preserved by Article IX of the State Constitution.

Your second question is whether the referendum requirements of section 34(4) of the Municipal Home Rule Law apply 
to a county administrative code. As discussed above, section 34(4) is part of the County Charter Law and implements 
referendum requirements set forth in the Constitution for amending a county charter. Determination of whether 
section 34(4) applies to an administrative code will depend upon the content of the code. If the code contains 
provisions falling within the definition by State law of a county charter, section 34(4) will apply. Under section 33 of 
the Municipal Home Rule Law, a county charter 

shall set forth the structure of the county government and the manner in which it is to function. Such 
charter may provide for the appointment of any county officers or their selection by any method of 
nomination and election, provided that there shall be an elective  [*5]  board of supervisors, the 
members of which shall be deemed county officers, which shall determine county policies and exercise 
such other functions as may be assigned to it. Municipal Home Rule Law § 33(2).

The County Charter Law goes on to delineate other provisions that must be included in a county charter. Id., § 33(3). 

Therefore, if an administrative code, under the County Charter Law, by its provisions is a charter, provisions of State 

law and the Constitution applicable to charters, including the referendum provisions of section 34(4), will apply to the 

code.

On the other hand, an administrative code could constitute a compilation of local laws passed by the county legislative 
body under section 10 of the Municipal Home Rule Law, which do not relate to the structure and function of county 
government. These local laws might include, for example, regulations to protect the health and safety of persons and 
property in the county and other subjects authorized by the considerable delegation of local law power under section 
10 of the Municipal Home Rule Law. The referendum requirements applicable to local laws (Municipal Home Rule Law 
§§ 23, 24) would apply to these local  [*6]  laws rather than referendum requirements established under the County 
Charter Law. 

We conclude that the content of a county administrative code will determine whether it should be viewed as a part of 
the county charter for purposes of applying provisions of the County Charter Law. Provisions of county charters validly 
enacted under prior provisions of law may include different referendum requirements from those in the current County 
Charter Law and additional referendum requirements.

The Attorney General renders formal opinions only to officers and departments of State government. This perforce is 
an informal and unofficial expression of the views of this office.
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 [*1] 

COUNTIES -- Charters (reapportionment plan)

MUNICIPAL HOME RULE LAW, §§ 10(1)(ii)(a)(13), 33(1): A charter county possesses authority under the County 
Charter Law to adopt by charter law a plan of reapportionment.

Request By: Michael A. Klein, Esq., Deputy County Attorney

County of Onondaga

Opinion

 [**154]  We have received a letter of inquiry relating to the adoption by the County of Onondaga of a charter law to 
reapportion the County Legislature. Section 206 of the county charter (Local Laws, 1961, No. 1, County of Onondaga, 
as amended) sets forth the county legislative districts. Section 207, as amended by Local Laws, 1974, No. 1, as 
pertinent here, provides that the next reapportionment of Onondaga  [**155]  County shall be based upon the 

Copy Citation



population data compiled as a result of the Federal census taken in Onondaga County at the next decennial census 
(1980).

Reapportionment based on the 1980 population census, if necessary, will require an amendment to section 206 of the 
charter to set forth the new legislative districts. You inquire whether the charter law effecting the reapportionment is 
subject to the provisions of Municipal Home Rule Law, Article 2, § 10(1)(ii)(a)(13), which authorizes [*2] 
municipalities to adopt local laws reapportioning their legislative bodies.

This Department expressed the opinion in Opns St Comp, 1980, No. 80-302, as yet unreported, that there is no 
statutory or constitutional requirement that county charter laws, adopted pursuant to the authority contained in 
Municipal Home Rule Law, Article 4 (County Charter Law) be consistent with general State statutes (Municipal Home 
Rule Law § 2(5)), including Articles 1, 2 and 3 of the Municipal Home Rule Law. Consistency is necessary only to the 
extent expressly mandated by Article 4 or other statutes. Otherwise stated, charter counties are empowered by the 
County Charter Law to adopt charter laws amending or adding provisions to their county charters, without regard to 
consistency with general laws, provided that; (1) the charter laws relate to "the structure of the county government 
and the manner in which it is to function"; (2) that there is no State preemption of the subject matter so as to 
preclude all local legislation with respect thereto except as expressly authorized by the State Legislatiure; and (3) 
there is no State statute which in express terms precludes such inconsistency. Charter laws [*3]  are not subject to 
the restrictions contained in Municipal Home Rule Law, Articles 1, 2 and 3 relative to the adoption of local laws 
generally unless a statute provides otherwise. Accordingly, a charter law amending Onondaga County Charter, § 206 
to provide for a reapportionment of the County legislative districts is not subject to the restrictions contained in 
Articles 1, 2 and 3 if (1) reapportionment can be effected by the adoption of a charter law under Article 4, (2) there 
are no express restrictions contained in Articles 1, 2 and 3 on the adoption of such a charter law, and (3) there is no 
indication that the State has preempted the subject matter of reapportionment so as to preclude the adoption of 
charter laws relative thereto.

Does a charter county have inherent power under Article 4 to adopt a reapportionment charter law, or does the 
authority to do so derive solely from section 10(1)(ii)(a)(13)? Subdivision (a)(13) was added by L 1969, ch 834. The 
statement of legislative intent, contained in section 1 of the chapter, indicates that "existing law in many cases, does 
not adequately permit local governments to recast the structure of their legislative bodies in a form [*4]  which 
complies with the aforesaid requirements" (one man -- one vote rule). Section 1 further states:

It is recognized that local governments do have some powers of local legislation respecting restructuring of their 
legislative bodies and this act is intended to extend alternative powers to them. To the extent that local governments 
already have local legislative powers not subject to referenda requirements, or subject to less restrictive referenda 
requirements, this act is not intended to and does not impose additional referenda requirements upon them in the 
exercise of such powers."

That legislative intent is reflected in the first paragraph of subdivision (a)(13) which, in conferring authority to 
reapportion, provides:

"The apportionment of its legislative body and, only in connection with such action taken pursuant to this 
subparagraph, the composition and membership of such body, the terms of office of members thereof, the units of 
local government or other areas from which representatives are to be chosen and the voting powers of individual 
members of such legislative body. The power granted by the subparagraph shall be in addition to and not in 
substitution for any other [*5]  power and the provisions of this subparagraph shall apply only to local governments 
which adopt a plan of apportionment thereunder."

 [**156]  In addition, clause (a) of paragraph (a)(13) states:

"a plan of apportionment adopted under this subparagraph shall comply with the following standards, which shall have 
priority in the order herein set forth, to the extent applicable" (emphasis added).

The foregoing suggests that the Legislature, in enacting paragraph (a)(13), recognized and acknowledged that 
reapportionment could be effected pursuant to authority other than that embodied in the subparagraph, and that if 
done pursuant to such other authority, then the provisions of (a)(13) would not have application. One other source of 
authority is a court-imposed plan of reapportionment. Another one, in our opinion, is the power of a charter county to 
adopt charter laws "setting forth the structure of the county government" (Municipal Home Rule Law, § 33(1)). Such 
matters as the number of members constituting the legislative body, the configuration of the legislative districts of the 
county, the voting strength of the representatives of those districts, etc. are elements basis  [*6]  to the structure of 
the county government and within the legislative power of the county governing board under the County Charter Law. 
Therefore, a charter county does not have to look to section 10(1)(ii)(a)(13) for authority to apportion, but may do so 
under the broad charter law powers contained in section 33.

Our conclusion that section 10(1)(ii)(a)(13) is not the exclusive source of reapportionment power is reinforced by the 
following court decisions. In Village of North Syracuse v. County Legislature of the County of Onondaga, 74 Misc2d 
842, 346 NYS2d 439, decided July 9, 1973, the court (among other things) approved a county plan of apportionment 
as the interim districting plan for the 1973 elections and discussed means of implementing the plan as the final 
districting plan. One of four options considered by the court was ordering the plan to be adopted as a local law by the 
County legislature pursuant to the Onondaga County Charter and the Municipal Home Rule Law, § 34 (the court 
directed the implementation of that option). It is significant that section 34 and, by implication, section 33 (both of 
which are contained in the County Charter Law), were noted as the [*7]  vehicles for adoption of the local law rather 
than section 10(1)(ii)(a)(13). The significance rests in the fact that the court obviously presumed (without comment) 
that the County Charter Law contains authority for a charter county to reapportion by charter law since it would not 
have directed the adoption of a local law under a statute which does not provide the authority for the adoption 
thereof. Inasmuch as section 10(1)(ii)(a)(13) was not alluded to, it is reasonable to assume that the court determined 
that it was unnecessary to do so because independent authority exists under Article 4 for charter counties to 
reapportion by charter law.
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In Calandra v. City of New York, 90 Misc2d 487, 395 NYS2d 995, the court decided, to the extent pertinent here, that 
section 10(1)(ii)(a)(13) does not have application to redistricting or reapportionment when undertaken by local law 
pursuant to the authority to do so conferred by other statute on the municipality effecting the reapportionment. That 
case involved a local law redistricting councilmanic districts pursuant to a provision of a city charter which was added 
by mandate of a special State statute. The case is relevant here [*8]  because it stands for the proposition that 
section 10(1)(ii)(a)(13) is not the exclusive statutory scheme for the enactment of reapportionment legislation.

We conclude, therefore, that the County of Onondaga may amend its charter to provide for a reapportionment of the 
County legislative districts pursuant to the authority contained in Article 4 of the Municipal Home Rule Law, without 
regard to the provisions of Municipal Home Rule Law, § 10(1)(ii)(a)(13), with the following provision. Subparagraph 
(f) of subdivision (a)(13) states:

"(f.) Notwithstanding any inconsistent provisions of any general or special law, or any local law, ordinance, resolution 
or city or county charter heretofore or hereafter adopted, no local government may restructure its local legislative 
 [**157]  body (pursuant to provisions of this chapter or any other provision of law) more than once in each decade 
commencing with the year nineteen hundred seventy; provided, however, that this prohibition shall not prevent the 
periodic adjustment of the weight of the votes of representatives on the basis of current census, voter, or other valid 
information where an existing plan distributes the votes of representatives [*9]  on such a basis."

We feel that the foregoing statute leaves no room for doubt that reapportionment cannot be undertaken by a county 
under the County Charter Law more than once in each decade except to the extent expressly permitted therein.
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