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ROBERT S. ROSBOROUGH, IV, ESQ., being duly sworn, deposes and says:
1.

I am an attorney with Whiteman Osterman & Hanna, LLP in Albany, New York.

My Firm represents Petitioners-Plaintiffs Christopher J. Moss in his official capacity as Chemung
County Executive and M. Hyder Hussain in his official capacity as Chemung County Attorney in
the above-captioned matter. I am fully familiar with the facts and circumstances set forth herein.
2.

I submit this Affidavit on the basis of personal knowledge from my review of

pertinent documents and communications with my clients.
3.

In support of the Amended Verified Petition and Complaint and accompanying

memorandum of law, I submit true and accurate copies of the following attached documents.
4.

On information and belief, Chemung County 7th District Legislator, Christina

Sonsire has submitted a resolution containing a proposal calling for the creation of a system to

limit the County Executive's ability to nominate individuals to serve as the head of County
Departments, such as the Department of Law.
Sonsire,

explaining

the

A copy of a blog post published by Legislator

proposed

resolution,

is

available

at

https ://chemungcountvmatters.com/20 1 9/02/24/chemung-countv-update-city-countv-committee-

separation-of-powers-and-ida-reviews/ (last visited March 14, 2019).

A copy of Legislator

Sonsire' s blog post and proposed resolution is also attached as Exhibit 1.
5.

Legislator Sonsire has taken a public stance, emphatically confirming that the

Legislature's action was immune from attack by executive veto because of the Legislature's use
of a resolution to grant the Legislature the power to perform a duty not provided to it within the
Charter.

A

copy

of

a

blog

post

containing

such

remarks

is

available

https://chemungcountvmatters.com/2019/02/28/attempted-firing-of-the-chemung-countv-

2

at

legislative-attornev-an-overview (last visited March 14, 2019). A copy of Legislator Sonsire's
blog post is also attached as Exhibit 2.
6.

Legislator Sonsire has confirmed that the Legislature's objective was to supplant

the powers of the County Attorney by appointing its own attorney "to handle matters such as
researching and drafting resolutions, local laws and other documents."
Sonsire's

blog

post

containing

such

remarks

A copy of Legislator

is

available

at

https://chemungcountvmatters.com/2019/03/12/update-regarding-the-legislative-attorney/

(last

visited March 14, 201 9). A copy of Legislator Sonsire's blog post is also attached as Exhibit 3.
7.

Detailed within the accompanying memorandum of law are two pertinent opinions

of the Attorney General: (1) Opn. Atty. General No. 103, 1970 WL 197538 (1970) and (2) Opn.

Atty. General No. 134, 1982 WL 170643 (1982). Copies of these opinions are attached as Exhibit
4 for the Court's convenience.
8.

For the reasons set forth in detail in Petitioners-Plaintiffs' Amended Verified

Petition and Complaint and the accompanying memorandum of law, this Court should grant the
Amended Verified Petition and Complaint and any such further relief as the Court deems just and
proper.
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ROBERT S. ROSBOROUGH IV

Sworn to before me this

15th day of March, 2019
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Notary Publiff
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As Chemung County government continues to move ahead with many changes at a rapid pace, it is
bound to encounter some bumps. The hope is that these bumps are mild and ultimately push us in
an even better direction with the kind of positive momentum everyone wants to see.

City-County Committee
An undertaking that seems to be working particularly well so far is the new City-County Committee.
The group was formed upon the recommendation of County Executive Chris Moss earlier this month
and is co-chaired by County Legislator John Burin and City Councilperson Jim Waters.

Burin and Waters were each permitted to select up to four individuals to sit on the Committee. Seven
have been selected so far, including:
County Legislator Marty Chalk
County Legislator Scott Drake
County Legislator Bill McCarthy
Me
City Councilperson Joe Du y
City Manager Mike Collins
Former City Chamberlain Dave Vandermark
(Vacant seat)
The Committee has met twice. As quorum is not invoked, the meetings are not open to the public.
Instead, the resolution calls for the Committee to issue a report to Moss once a month. It will ideally
create a document with speci c recommendations for public review by the end of 2019 at the latest.

The overall tenor of the Committee is a mixture of genuine teamwork and stark realism. There is no
question Elmira continues to face very serious scal stress, and the nancial future of Chemung
County, at least in the near-term, is uncertain, especially with Albany’s recent threats of funding cuts
and new mandated county expenditures along with a projected budget that already calls for a steep
reduction in reserves by 2021. At the same time, there are a lot of outstanding things happening in
Elmira such as LECOM and the Water Street project that stand to greatly increase city, and therefore
county, revenue.
One aspect of Elmira’s situation of particular interest was provided to the Committee by
Councilperson Waters and shared here with permission:

Percentage of Tax Exempt Property in each Municipality

Ashland 8.6%
Baldwin 2.3%
Big Flats 12.9%
Catlin 14.1%
Chemung 37.2% (PILOTs include CVS and Vulcraft)
Town of Elmira 8.9%
Erin 2.9%
Horseheads 13.2%
Southport 28.6% (Prison)
VanEtten 15%
Veteran 11.2%
City of Elmira 38%

With 38% of its properties tax exempt, and a decrease of $18 million in assessed value over the past
ve years, Elmira clearly needs a thorough analysis to discover how to maximize its revenue streams.

The Committee is looking closely at all of these things, and ultimately asking one fundamental
question: what can each side do to help the other succeed? As we all recognize, Elmira is the county
seat and the center of this community. To have any hope of moving forward, we need to harness the
good things that are happening right now and continue to build upon them. The Committee is one
small way to help this goal become a reality.

Separation of Powers
The question of what powers are vested in each branch of government is not isolated to what
happens at the state and federal levels. Chemung County’s Charter, vaguely analogous to the
constitutions of the United States and New York state, describes what powers each branch holds. A
copy of our County Charter is found here
(https://www.chemungcountyny.gov/document_center/County%20Charter.pdf).
The history surrounding the creation of our County Charter is important. Prior to 1973 Chemung
County had a 23-Member Board of Supervisors, consisting of the heads of each municipality plus ten
at-large representatives from the City of Elmira.
In 1973, by public referendum, Chemung County voted overwhelmingly to create a charter form of
government. The County Charter created fteen legislative districts as well as a County Executive.
The powers granted to each branch under our County Charter are explicit:

Legislative Powers
Section 201(3): The County Legislature shall be the governing body of Chemung County. It shall be
the legislative, appropriating and policy-determining body of the County. S
Section 203: …In addition to all powers conferred by the foregoing of other provisions of this Charter,
the County Legislature shall have the power among others:
to make appropriations, levy taxes, incur indebtednessand adopt a budget, including a capital
program
to make appropriations, levy taxes, incur indebtednessand adopt a budget, including a capital
program
to exercise all powers of local legislation in relation to enacting, amending, or rescinding local
laws, legalizing acts, ordinances, or resolutions;
by local law to adopt, amend or repeal an Administrative Code…;
by local law to create, alter, combine or abolishCounty administrative units not headed by
elective o cials;
to adopt by resolution all necessary rules and regulations for its own conduct and procedure;

…to x the number of hours constituting a legal day’s work for all classes of County employees,
and grant to the employing o cer or board the power to stagger working hours;
to x compensation of all o cers and employees paidfrom County funds except members of
the judiciary and of such other o cersand employees when speci cally authorized by statute;
to x the amount of o cial bonds and undertakings ofo cers and employees paid from County
funds;
to make such studies and investigations as it deems tobe in the best interests of the County and
in connection therewith to obtainand employ professional and technical advice, appoint
temporary advisory boardsof citizens, subpoena witnesses, administer oaths, and require the
production ofbooks, papers and other evidence deemed necessary or material to such study
orinquiry;
to legalize and validate any act had and taken inconnection with a lawful municipal purpose or
for a lawful municipal object orpurpose by the governing board or other local body, o cer, or
agency of amunicipality, wholly within the County, in the manner provided by Section 227of the
County Law;
to create and establish the o ce of deputy ordeputies to the head of any department,
administrative unit or to any principalexecutive County o cer with power vested in such deputy
to act generally forand in place of his principal;
to determine and make provision for any matter of County Governmentnot otherwise provided
for, including, but not by way of limitation, anynecessary matter involved in the transition to the
transition to this Charterform of Government
to establish the County Equalization Rate for the Cityof Elmira and each town as provided by the
Real Property Tax Law and;
to award all contracts for professional services.

Executive Powers
Section 302: The County Executive in addition to any other powers and duties provided by this
Charter, shall:
be the Chief Executive O cer and administrative headof the County Government;
supervise and direct the internal organization and reorganizationof each department or other
administrative unit, the head of which he has thepower to appoint;
be the Chief Budget O cer of the County and beresponsible for preparation of the operating
and capital budgets of the County;
determine and x real property tax equalization rates…;

have authority to appoint and terminate one or more temporary advisory boards or
committees of citizens…;
designate one or more depositories located within theCounty for the deposit of all monies
received by the County Treasurer, anddetermine what funds may be vested and in what
securities, according to law;
examine and approve or disapprove the su ciency ofsureties on o cial bonds and
undertakings of the Directors of the Division ofBudget and Research, Division of Purchases, and
Division of CentralServices. The su ciency of sureties ofall other o cial bonds and
undertakings shall be examined and approved ordisapproved by the County Legislature;
report to County Legislature annually at the close ofthe scal year or as soon thereafter as
practicable, but in no event laterthan the rst day of March, and at such other times as the
County Legislatureshall direct, the activities of the several administrative units of the
Countyduring the preceding scal year, in such detail as the County Legislatureshall direct;
appoint a member of the County Legislature to serve asChairman of such board, (1) for the
remainder of the calendar year, in case theCounty Legislature has failed to select a Chairman on
or before February rst,or (2) for the unexpired term of the previous Chairman, in case the
CountyLegislature has failed to select a Chairman within thirty(30) days after avacancy has
occurred in the o ce of the Chairman;
to administer the workmen’s compensation programs asnow provided by local law and the laws
of the State of New York applicable thereto;
perform such other duties and have such other powers asmay be prescribed for him by law;
and
have all necessary incidental powers to perform andexercise any of the duties and functions
speci ed above or lawfully delegatedto him.
The Executive additionally has the power to appoint numerous department heads, subject to
legislative approval.

What it means
It is clear our County Charter calls for a strong, independent legislature with the requisite power to
serve as the legislative, appropriating and policy-determining body.
However, it appears the ability of the legislature to carry out its duties will be put to an early test on
Monday. At our last Personnel Committee Meeting, I made a motion in “Old Business” that was
unanimously approved to create a system through which basic background information about
appointees to committees and department head positions is provided to members of the Legislature
prior to a vote. The Personnel Committee tasked me with the job of creating a system and form that
could be used to this end.
Two weeks ago I submitted a resolution laying out my proposal:

[I did not include embed the proposed forms here as the post is already too long (!), but will provide
them to anyone upon request.]
This resolution clearly falls under the powers of Section 203(f):
“to adopt by resolution all necessary rules and regulations for its own conduct and procedure.”
However, the resolution does not appear on this month’s Agenda. To the best of my knowledge, it
was pulled from consideration by the Executive Branch.
Although this is a relatively minor matter, it gets to the heart of a very important issue — the power of
the legislature to independently legislate and govern its own a airs. There is no question the drafters
of our County Charter envisioned a legislature fully invested with the power to pass this type of

resolution. I intend to revisit the topic tomorrow night and hopefully get more clarity on where other
legislators stand. This may not be the most critical matter we face this year, but there is no doubt
tough decisions lie ahead.
The Standing Committee Meetings begin at 7:00 pm on the Hazlett Building’s 5th Floor. They are open
to the public and will be live-streamed on the Chemung County Matters Facebook page.

Industrial Development Agency reviews
Brie y, the CCIDA has begun its audit process as well as an independent legal review of all projects
undertaken over the past 3 years. Information will be available to the public as soon as possible.
The Chemung County Industrial Development Agency meets on the rst Thursday of each month at
8:40 a.m. in the Hazlett Building’s 2nd oor Conference Room and are live-streamed on the Chemung
County Matters Facebook page.
–Christina Sonsire
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CHRISTINA BRUNER SONSIRE – CHEMUNG COUNTY 7TH DISTRICT LEGISLATOR
Our community deserves an open government through which lawmakers genuinely work together
and citizens are encouraged to partake in meaningful ways.
I am serving in the 7th District of the Chemung County Legislature to help make that vision a reality.
Join me – because Chemung County matters.
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At the onset it is important to note that I, and I believe many other members of the Legislature, have
no interest in engaging in a dispute like this. Chemung County is facing many serious problems that
demand our attention. We cannot a ord these types of senseless distractions.
However, the Chemung County Executive is attempting to re our attorney, a person we unanimously
selected to serve as the Legislature’s legal advisor and counsel, and who serves as an employee of
our Administrative Department. We o ered the County Executive ways to work together to nd a way
through this but were not given any options. Hopefully we are able to move past this quickly and get
back to the important work we were elected to do.
(It should be noted that this is just my take as I am not representing the Legislature in any sort of
legal capacity in this action.)

The dispute
The dispute boils down to two fundamental questions involving Chemung County government:
Does the County Executive have the power to unilaterally veto a resolution passed by the
Legislature?
Does the Legislature have the power under the Chemung County Charter and various legislative
acts to appoint its own attorney?

Facts
On January 1, 2019 the Chemung County Legislature unanimously voted to appoint Bryan Maggs to
serve as the Legislature’s attorney.
Last week Dave Manchester, Chairperson of the Legislature, received a letter from County Executive
Chris Moss challenging the validity of the appointment. It is my understanding Moss told Manchester
that if Maggs was not red, Moss would go to Supreme Court to challenge it.

On Wednesday I was at a meeting where Moss provided me and several other legislators with a very
brief letter stating that he was unilaterally ring Maggs, apparently instead of challenging the validity
of the appointment in court. We suggested ways to avoid a legal dispute such as mediation or
arbitration, but were told the termination was nal and we could take it up in court if we disagree.

The County Executive does not have the power to unilaterally veto a resolution
passed by the Legislature.
Article II, Section 206 of the County Charter makes clear that the County Executive does not have the
power to unilaterally veto a legislative resolution. A copy of the Charter is found here
(https://www.chemungcountyny.gov/document_center/County%20Charter.pdf).
Chemung County enacted a charter in 1973 by public referendum. Article I, Section 101 of the
Chemung County Charter states its purpose is, among other things, to bring about “separation of
County Legislative and Executive functions and responsibilities. Article II sets forth the powers of the
Legislature and Article III sets forth the powers of the County Executive.
Article II, Section 206 of the County Charter makes clear that the County Executive “shall have power,
within fteen (15) days after its passage to veto the budget and local laws only the budget and local
laws only”. In other words, the County Executive’s veto power applies to just two types of legislative
measures – the budget and local laws – and he must do so within fteen days.
Here, the legislative measure in question is a resolution, not the budget or a local law, and the County
Executive is attempting to de facto veto it nearly two months after the resolution passed – something
that is patently improper. Simply put, he does not have the power to invalidate our resolution on his
own.

The Legislature has the power under the Chemung County charter and various
legislative acts to appoint its own attorney.
Similarly, the County Charter along with various legislative acts show the Legislature, not the County
Executive, has the power to appoint the Legislative Attorney.

The Charter
County Charter Section 302 provides that the County Executive shall “supervise and direct the internal
organization and reorganization of each department or administrative unit, the head of which he has
the power to appoint.”
Charter Section 309 authorizes the County Executive to “appoint, to serve during his pleasure, or for
such term as may be speci ed in this Charter, the head of every department or other administrative
unit not administered by an elective o cial.”

The County Charter does not give the County Executive the power to supervise or direct the internal
organization or reorganization of any department or administrative unit, the head of which he does
not have the power to appoint.
The County Legislature is an “administrative unit” of Chemung County, as that term is de ned in
Charter Section 105 (d). The Chairperson of the Legislature is an elected o cial, and is the head of
the Chemung County Legislature.
Charter Section 309 further directs that the County Executive appoints non-elected department
heads, but it is the head of each “administrative unit” (whether elected or appointed) who appoints all
other o cers and employees within those units of the Chemung County government: “All other
o cers and employees of each department or other administrative unit shall be appointed by the
head thereof, unless otherwise provided by this Charter.”
As such, the County Executive has neither the authority to appoint nor remove the Attorney for the
Legislature under the County Charter – only the Legislative Chairperson does.

Creation of the Legislative Attorney Position.
The position of “Attorney for the Legislature and Special Districts” is a civil service title that was
created in 2001 by the Legislature. The Civil Service “new position duties statement” and “appendices
amendment data supplement” asking for the position to be created by the State within Chemung
County’s government (per Civil Service Law section 22) lists the “Department” within which the
position is being created as “Legislature”, and the duties listed are consistent with this departmental
placement.
The civil service position was created by resolution of the New York State Civil Service Commission in
2002, and the Legislative unit was asked to generate a Report of Personnel Change out of its
department, for the incumbent attorney Mr. Keyser.
The procurement of legal advice for and at the direction of the Chairperson of the Legislature has a
long history in Chemung County. Each and every attorney was selected and appointed by the
Chairperson of the Legislature.
From 1983 – 2000, the Legislature contracted with an attorney selected by the Legislature to provide
functions and duties assigned to him by the Chairperson of the Legislature. Subsequent to the
creation of a civil service position within the Legislature in 2002, all appointments to the position were
made by the Chairperson.

The Attorney for the Legislature was never appointed by the County Attorney.
Similarly, the position of Attorney to the Legislature and Special Districts was never appointed by the
Chemung County Executive.

The County Executive at all times between May 2000 and December 2018 was Thomas Santulli.
During that time Santulli never appointed the Attorney for the Legislature, as the power to appoint
and con rm the Legislative Attorney rested at all times with the Legislature.
All of the resolutions before 2001 recognize that the Legislative Attorney is selected by the
Chairperson of the Legislature, and all of the resolutions after 2001 similarly recognize that the
selection of the Attorney to the Legislature is selected by the Chairperson of the Legislature.
In 2001 as the position of Attorney to the Legislature was being transitioned from a “contract” to “civil
service”, former County Executive Santulli wrote a letter dated April 11, 2001, memorializing a
conversation he had with John Flory, the Chairperson to the Legislature at the time. Former County
Executive Santulli was not “appointing” Mr. Keyser to any position through this letter, but was instead
coordinating with the Legislature the salary and bene ts that would be paid to the position, which
was being created through Civil Service in the Legislative department/unit of the County.

New clarifying resolution, proposed local law and measure to bring an action
in Supreme Court.
To clarify the issue raised by the County Executive as to who has the authority to appoint and remove
the Attorney for the Legislature, the Legislature unanimously adopted Resolution 19-192 on February
28, 2019, which states the following:

RESOLUTION AFFIRMING APPOINTMENT OF THE ATTORNEY TO THE LEGISLATURE AND
SPECIAL DISTRICTS AND THE APPOINTING AUTHORITY OF THE CHAIRMAN AND MEMEBERS
OF THE CHEMUNG COUNTY LEGISLATURE
WHEREAS, the Chairman of the Chemung County Legislature appointed Bryan Maggs to
the position of Attorney to the Legislature and Special Districts by communication dated
January 1, 2019, which communication was unanimously adopted by Resolution 19-003 of
the Chemung County Legislature on January 1, 2019; and
WHEREAS, by letter dated February 21, 2019 Chemung County Executive Christopher
Moss challenged whether the County Executive or Chairman of the Legislature has
authority to appoint the Attorney to the Legislature and Special Districts; and
WHEREAS, Chemung County Charter section 101 separates the Executive from the
Legislative branch by establishing “separation of Legislative and Executive functions and
responsibilities”, and the engagement of a con dential attorney providing legal services
for the Legislature, and selected by the Legislature has existed uninterrupted since
Resolution 83-298; and
WHEREAS, County Law 204 vests this Legislature with exclusive authority to establish
and abolish positions of employment; and Chemung County Charter empowers the
Legislature to be the appropriating and policy-making body of County Government, to
decide the terms of employment for all County employees, and to appoint employees
within the Legislature to assist in discharging its functions; and
WHEREAS, the Attorney to the Legislature and Special Districts became a provisional
employee of Chemung County pending New York State Civil Service jurisdictional
classi cation, following Resolution 01-120, and received permanent jurisdictional
classi cation in 2002; and
WHEREAS, the “unit” of County Government within which the civil service title was
created was the Legislature, and the employee “maintains a con dential attorney-client
relationship” with the Legislature; and
WHEREAS, the Chemung County Legislature is a unit of the County that is headed by an
elected chairperson; and
WHEREAS, Chemung County Charter section 309 directs that while non-elected
department heads are appointed by the County Executive, “all other o

cers and

employees of each department or other administrative unit shall be appointed by the
head thereof”; and

WHEREAS, the position of Attorney to the Legislature and Special Districts has in fact
been selected and appointed by the Chairperson of the Legislature since its inception, in
accordance with the power vested in the Legislature by Law and Charter; and
WHEREAS, by letter dated February 27, 2019 Chemung County Executive Christopher
Moss served a letter upon the Attorney to the Legislature and Special Districts,
terminating his employment e ective March 1, 2019 exercising purported authority
pursuant to Chemung County Charter Section 302(b); and
WHEREAS, Chemung County Charter section 302(b) permits the County Executive to
supervise and direct the internal organization and reorganization of each department or
other administrative unit, the head of which he has the power to appoint; and
WHEREAS, vesting the County Executive with authority to choose and appoint and
remove at his pleasure the attorney that represents the Legislature would violate the
“separation of County Legislative and Executive functions and responsibilities” speci ed
in Charter section 101, and undermine the important role the Attorney to the
Legislature serves in the performance of the Legislative branch of Chemung County’s
government; and
WHEREAS, it is deemed prudent to clarify the appointment authority and going forward
employment status for the Attorney to the Legislature and Special Districts; now
therefore be it
RESOLVED, that the selection, appointment, reporting, duties, bene ts, and all other
terms and conditions of employment of the Attorney to the Legislature and Special
Districts has been, and shall heretofore continue to be, vested within the exclusive
authority and province of the Legislature of the County of Chemung; and be it further
RESOLVED, that the appointment made and con rmed in Resolution 19-003 is rati ed
and recon rmed herein in accordance with Chemung County Charter sections 101, 105,
203, 203(b), 309, and other applicable provisions of law; and be it further
RESOLVED, that the present employment status of the Attorney to the Legislature and
Special Districts, including duties, rights, authority, and payment of wages and bene ts,
shall not be cancelled or modi ed by any department, o

cer, or employer of the County

of Chemung without further Resolution of this Legislature or a Court of Competent
Jurisdiction.

The Legislature also unanimously passed a proposed Local Law through the Personnel Committee to
amend the County Charter and further memorialize the contents of Resolution 19-192. The Local Law
must be on the Legislator’s desks for 7 days before a vote of the full Legislature can be taken.

RESOLUTION ADOPTING LOCAL LAW INTRODUCTORY NO. 2 FOR THE YEAR 2019 IN
RELATION TO THE AMENDMENT OF LOCAL LAW NO. 4 OF THE YEAR 1973 ENTITLED “A
LOCAL LAW TO PROVIDE FOR THE ESTABLISHMENT OF A COUNTY CHARTER FOR THE
COUNTY OF CHEMUNG, STATE OF NEW YORK” RELATING TO THE PROVISIONS OF ARTICLE
4 OF THE MUNICIPAL HOME RULE LAW OF THE STATE OF NEW YORK (FILED WITH THE
DEPARTMENT OF STATE OF THE STATE OF NEW YORK AS LOCAL LAW NO. 3 OF THE YEAR
1973) (Attorney for the Legislature and Special Districts)
WHEREAS, Introductory Local Law No. 2 for the Year 2019 has been introduced and led
with the County Legislature seven (7) calendar days prior to consideration, exclusive of
Sunday, upon the desks of the members of the Chemung County Legislature as required
by Section 20 of the Municipal Home Rule Law; and the Clerk of the County Legislature
has made her a

davit of service of ling the same; and

WHEREAS, Municipal Home Rule Law, Section 20 requires the Chief Executive
O

cer of the County to hold a Public Hearing thereon within the time limits as stated

therein; and
WHEREAS, the Chemung County Charter, Article II, provides for adoption of Local
Laws by the Chemung County Legislature; now, therefore, be it
RESOLVED, that the following Introductory Local Law No. 2 for the Year 2019, be
and the same is hereby enacted and promulgated by the Chemung County Legislature as
follows:
COUNTY OF CHEMUNG INTRODUCTORY
LOCAL LAW NO. 2 FOR THE YEAR 2019
A Local Law in relation to the amendment of Local Law No. 4 of the Year 1973 entitled “A
Local Law to provide for the establishment of a County Charter for the County of
Chemung, State of New York” relating to the provisions of Article 4 of the Municipal
Home Rule Law of the State of New York ( led with the Department of State of the State
of New York as Local Law No. 3 of the Year 1973) (Attorney for the Legislature and
Special Districts).
BE IT ENACTED by the Chemung County Legislature of the County of Chemung, State of
New York, as follows:
Section 1.
Article XVIII of the Chemung County Charter enacted by Local Law No. 4 of the year
1973 and led with the Department of State of the State of New York as Local Law No. 3

of the year 1973 be and hereby is amended as follows:
By adding the following Section to Article II Legislative Branch
– Section 214.

Attorney for the Legislature and Special Districts (Index)

Section 214. Attorney for the Legislature and Special Districts; Term; Duties.
The Chairman of the County Legislature shall appoint an attorney, duly admitted to the
practice of law in the State of New York, who shall serve at the pleasure of the Chairman
of the County Legislature during his term, and until his successor is appointed and has
quali ed.
The Attorney for the Legislature and Special Districts is the legal advisor to the Chemung
County Legislature, and shall perform such duties as may be prescribed by law and
directed by the Chairman of the County Legislature on behalf of the Chemung County
Legislature and the County’s special districts, including, but not limited to the Chemung
County Solid Waste District, Chemung County Sewer District No.1, and the Chemung
County Elmira Sewer District.
The Attorney for the Legislature and Special Districts shall conduct public hearings of
the Legislature, and shall prepare resolutions, ordinances, legalizing acts and local laws,
together with notices and other items in connection therewith, to be presented for
action by the County Legislature.
By amending certain Sections of Article XVI Department of Law
– Section 1602. Powers and Duties
The County Attorney shall:
(a) be the legal advisor to the County exclusive of a airs duly reserved by the
Legislature to the Attorney for the Legislature and Special Districts;
(b) advise all County o

cers and employees in all County legal matters of a civil nature;

(c) prosecute or defend all actions or proceedings of a nature brought on or against the
County;
(d) prepare resolutions, ordinances, legalizing acts and local laws, together with notices
and other items in connection therewith, on behalf of the County Executive, to be
presented for action by the County Legislature;
(e) perform such other and related duties as may be prescribed by law, the County
Executive or the County Legislature.

Section 1603. Assistant County Attorneys: The County Attorney shall have the power to
appoint Assistant County Attorneys as may be authorized by the County Legislature. All
Assistant County Attorneys shall serve at the pleasure of the County Attorney.
Section 2.
This Local Law is subject to referendum on petition as provided by law.
Section 3
.

This Local Law shall take e ect immediately upon appropriate ling with the

Department of State pursuant to the provision of the Municipal Home Rule Law.

Finally, the Legislature voted to bring an action in Supreme Court to prevent County Executive Moss
from ring its attorney.
A court ling is a drastic step that no one wants. Chemung County has a lot of very serious problems.
Let’s use our energy to ghting them rather than ghting ourselves.
–Christina Sonsire

Share this:

 Twitter (https://chemungcountymatters.com/2019/02/28/attempted- ring-of-the-chemungcounty-legislative-attorney-an-overview/?share=twitter&nb=1)
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Brief update on the potential for litigation related to the Legislative Attorney position - Chemung
County Matters

March 2, 2019

[…] A copy of the Minutes where this matter was decided is found here, a video of the
Committee Meeting where it was thoroughly discussed is found here, and a blog post
outlining my thoughts on the legal issues is found here. […]
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Sidney Graubard

March 1, 2019

Christina, I thought the appointment of the Legislative Attorney, was with the advice &
consent of the Legislature, or did I miss something in the posting?
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New Hope For Ethical Government

March 1, 2019

 Sidney Graubard "Christina, I thought the appointment of the "

I am not seeing the real issue being addressed and that is the unethical
practice of law. Seems like a case for the Attorney General if the county
cannot police itself. Who appoints who seems irrelevant if there are
moral and ethical behaviors that are not in concert with good
government. Looks to me like there are folks getting rich on the
taxpayer dime and the Legislature failed to take action once they were
made aware. Are these the employees who we want working for the
county? Let’s look at the big picture.
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Christina Sonsire

March 1, 2019

 Sidney Graubard "Christina, I thought the appointment of the "

It’s both. The Chairperson appoints, and the full Legislature approves.
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Anyone following Chemung County government over the past few weeks is aware that an
unfortunate impasse arose between the Legislative and Executive branches concerning the
Legislature’s power to appoint an attorney to handle matters such as researching and drafting
resolutions, local laws and other related documents.
The purpose of this post is to succinctly (I did my best!) and clearly set forth the history of the County
Charter and legislation surrounding this issue, and update the public on where things stand now.

History
Chemung County was governed by a Board of Supervisors until 1973 when, through a public
referendum, a County Charter was passed creating a Legislature and County Executive as well as
several other governmental departments.
One of those departments was called the “Department of Law.” Under the original County Charter,
there was just one law department headed by the County Attorney who oversaw all legal functions
throughout the county.

County Charter Article XVI, Section 1602 (a-e)

However, by 1984 the Legislature recognized it needed its own attorney, and began contracting with a
lawyer (Louis Mustico) for legal services.

By that time there were many other lawyers who did not work under the County Attorney as well
such as the District Attorney and assistants, Public Defender and assistants and lawyers working for
the Department of Social Services.
The next year the Legislature adopted a similar Resolution (Resolution 85-268), hiring Dick Keyser to
serve as its attorney.

Attorney Keyser continued to serve as Attorney to the Legislature under contract and similar yearly
Resolutions until 2001.
Throughout that time Attorney Keyser’s functions included researching and drafting resolutions, local
laws and other related documents. These functions were not inconsistent with the County Charter,
because they did not deprive the County Attorney of also undertaking these tasks if he or she saw the
need to do so.
However, a Local Law passed unanimously by the Legislature in 1987 clari es that, as of that time, the
County Attorney’s job did not include any involvement with legislative drafting whatsoever. To the
contrary, the law set forth an itemized list of what the County Attorney’s jobs duties entailed:
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To be clear, this description shows the County Attorney was not paid to perform any legislative
functions, because by that time all duties related to the Legislature were handled by the Legislative
Attorney.
In 2001 documents were led with the Civil Service Commission to combine the position of Legislative
Attorney with the Attorney for the Special Districts into one o cial position as opposed to hiring a
lawyer via contract.
The documents said the position was being created in the “Department of the Legislature”, and they
outlined the duties of the Attorney for the Legislature.

The Civil Service Documents also set forth the titles of the supervisors to the position – and do not
mention the County Attorney.

In 2001, prior to approval by the Civil Service Commission, the Legislature passed a resolution
appointing Dick Keyser as the Attorney for the Legislature and the Special Districts.

It remains unclear why the Resolution was phrased this way, as nothing in the Civil Service
documents indicate the County Executive has the power to appoint or oversee the Legislative
Attorney. It simply may have been an oversight.
Indeed, Attorney Keyser was appointed three additional times (2011, 2012 and 2015) to serve as the
Attorney to the Legislature, and Bryan Maggs was appointed once (2019). Each of those appointments
came from the Legislative Chairperson under Article II, Section 203 of the County Charter.

RESOLUTION NO, U-«72
RESOLUTION CONFIRMING THE APPOINTMENT OF THE ATTORNEY
FOR THE LEGISLATURE AND SPECIAL DISTRICTS
(KEYSER)
By: Richard Mllazio
Seconded byr Theodore Hennrtt

RESOLVED, thai the written report of Chairman Cornelius J- Milliken appointing'
Richard D. Keyser as Atlfwoey for the Legislature and Special Districts, pmsuaotto

Section 203 of the Chemung County Charier, be ami the same is hereby rrc«v«l, ac
cepted and ptaceil on file- and. be it further

RESOLVED, that the salary for said Attorney for the Legislature and SpecialD&
tricts in the amount of S49.8 1 8 per aanumis to be paid as to any other County enyltgw
subject tn whatever Civil Service requirements may be applicable thereto.

RESOLUTION NO. 12-251
RESOLUTION CONFIRMING THE APPOINTMENT OF THE ATTORNEY FOR
THE LEGISE JVTURE AND SPECIAL DISTRICTS

By: Drasler
Seconded by: Bennett
RESOLVED, that the written report of Chairman Donna L Draper appointing Rich
ard D. Keyscr as Attorney for the Legislature and Special Districts, pursuant to Section
203 of the Chemung County Clancr. be and the same is hereby received, accepted and

placed on file.

Resolution No. 12-251 Passed by the following volt:
Ayes : Pistrick. Manchester, Sweet, Bnerttran.Graubard, Hylnjtd, Woodard. Hitchcock,
Bennett, Jackson, MHaao, Madt, Strange, Draxler {Chair] [14]; Opposed: None

RESOLUTION NO- 1S-053

RESOLUTION CONFIRMING THE APPOINTMENT OF THE ATTORNEY
FOR THE LEGISLATURE AND SPECIAL DISTRICTS
By: Mad t

Seconded by: Strange

RESOLVED, that tbe written report of Chairman Donna L, Draxler appointing
Richard D. Keyscr as Attorney for the Legislature attd Special Districts, pursuant to

Section 203 of die Chemung County Charter, he and the same is hereby received, ac
cepted and placed on file.
Resolution No. 15-053 Pissed by the following vote:

Ayes: Pnrtiick, Manchester, Sweet, Brettnan, Milter, Hyland, Milliken, Vfoodsrd,
Fairchild, Chsik, Collins, MadI, Strange, Draxler (Chair) (14); Excused: Jackson (1),
Opposed: None; CARJUED,

Where things stand
On February 27, 2019 County Executive Moss said he was ring the Legislative Attorney e ective
March 1 despite Resolution 19-003 which unanimously appointed Bryan Maggs to serve a four year
term.
On February 28, 2019 the Legislature unanimously passed a Resolution a rming our appointment
and making clear that, in our eyes, Attorney Maggs remains the Legislative Attorney, as County
Executive Moss does not have the power to unilaterally veto Resolution 19-003. The Resolution
further directed all employees, o cials and departments to refrain form taking any steps that
interfere with the Legislative Attorney’s ability to do his job.
Since that time, however, the Legislative Attorney’s access to email has been cut o , and there has
been an attempt to stop his pay.
There has been a lot of talk about Court action, but I – and I believe most other Legislators – have
come to the conclusion that litigation may result in more harm than good. We have so many
important issues to address, and spending time on this has become a distraction.
To that end, the Legislature passed a Local Law last night by a vote of 14-1 that simply amends the
County Charter to make it consistent with the law and practice in Chemung County since 1984 – i.e.
the Legislature has the power to appoint a lawyer of its choosing, and that lawyer can draft
resolutions, local laws and other documents. (I did not embed the law below as it is a bit long, but it
can be found here (http://chemungpublic.novusagenda.com/Bluesheet.aspx?
ItemID=14504&MeetingID=1210).)
County Executive Moss has the option to veto the Local Law, but it looks like the Legislature almost
certainly has the votes to override it as a veto override only requires 10 votes. County Executive Moss
would then have the option to circulate petitions to place this matter on the ballot for a public vote
next November.

Why any of this matters
By 1984 the Legislature realized that having the County Attorney draft legislation does not coincide
with separation of powers, and since that time a system where both branches have separate counsel
of their choosing has worked abundantly well.
The cleanest thing would have been for the Legislature to amend the County Charter years ago. But,
it didn’t, and therefore we are taking that step now. It is hard to envision why this is would be
controversial.
More fundamentally, the Legislature needs to have fully independent counsel of its choosing for the
occasions when matters it wants to pursue are di erent from what the Executive branch desires. This
was clear to County o cials by 1984, and our vote of 14-1 last night shows all but one current
member of the Legislature agrees.
Hopefully this is the last post I will have to make on this issue, and we can all get back to doing the
important and tough work we were elected to do.
–Christina Sonsire
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A brief overview of where things stand with the Legislative Attorney - Chemung County Matters
March 14, 2019

[…] published a blog post two days ago about the Legislative Attorney position, found
here, that concluded by stating, “[h]opefully this is the last post I will have to make on
this […]
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Citizen For Transparency

March 14, 2019

So after tabling your law suit to try and work this out justly and swiftly with the need
for litigation the county executive turns around and les suit against the legislature.
Remember my last post where I said there is no way the legislature comes out looking
good on this one? Well, that may have been an understatement. Do you still want to
talk about my pseudonym? You are going to need something to de ect the discussion
from this embracement.
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March 13, 2019

My reasons for not using my name have to do with the vindictive bloodshed that has
been going on in the county since the rst of the year. The choice of a pseudonym is in
deference to your continual use of the word. With that out of the way let get back to
the fact that despite all the bluster when tested... Well let the people decide.
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Christina Sonsire

March 14, 2019

 Citizen for Transparency "My reasons for not using my name have to do with
t"

I don’t know when this turned into a game to see if which branch of
government turns out looking worse in this matter. I am con dent the
Legislature is right on the law, and I guess we now have no choice but
to see what a judge will do. In the meantime the countless issues we
were elected to address - poverty, crime, the economy in Chemung
County, sales tax distribution, Elmira High School, the Arena,
Broadband, airport maintainable, and broadband just to name a few remain in need of our attention, and I am going to focus my e orts
there. To say I am disappointed in the state of a airs within County
government is a gross understatement. Instead of focusing on that
feeling, I am going to channel my energy into something good for the
community while this matter is sorted out by the courts. I could frankly
care less which branch “looks bad”. Chemung County is in terrible
shape, and I ran for o ce to do something about it - not engage in
petty political power games against my colleagues.
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 Citizen for Transparency "My reasons for not using my name have to do with
t"

Ask ask your former attorney and the other six unemployed people.
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 Citizen for Transparency "My reasons for not using my name have to do with
t"

Vindictive bloodshed? What are the examples of that?
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Citizen for Transparency

March 13, 2019

Saber rattlers that never pull the saber look weak and foolish. It would have been
better to have not brought the article 78 to a vote at all. Thirteen of you are on record
saying we feel this issue is so important and our standing is so strong that we are
willing to let the court decide. Four days later, when it was time to pull the saber from
its scabbard and engage an attorney, the legislative chairman and others, showing
their jelly sh like spines, tabled the vote. You and Mr. McCarthy looked like the only
true leaders that night. Based on your most recent post it appears the jelly sh have
won you over. There is no way to explain this where you and the legislature don't look
bad. You either lost your nerve and backed away from the ght or, upon further
review, decided that your initial reaction was poorly conceived and your chances of
success were not good. Either way the county executive has much to celebrate and
you folks don't look good. The rst big test of this "new legislature" has come and you
have been found wanting.
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Christina Sonsire

March 13, 2019

 Citizen for Transparency "Saber rattlers that never pull the saber look weak"

Actually for me it’s a lot simpler than that. I proposed a top litigator
from the Southern Tier (Ray Schlather) who was willing to bring an
Article 78 Petition on the Legislature’s behalf at no cost. The Resolution
to hire Attorney Schlather was tabled last week, and this week a new
Resolution, which was also tabled, called for appropriating funds to pay
for outside counsel to represent the Legislature, Executive and
Treasurer in this matter. Spending taxpayer money on this is an entirely
di erent scenario, and I therefore believe it is in everyone’s best
interest to do what we can to justly and swiftly resolve the issue without
the need for litigation. Might I ask why you are unwilling to use your

name when you comment on this blog, something you do with some
frequency? The irony of the pseudonym “Citizen for Transparency” is
certainly not lost on anyone who reads your remarks.
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Andy Patros

March 13, 2019

As always, thank you for the comprehensive reporting to the public.
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John Wahl

March 12, 2019

Well said and well done Christina. Did Mr. Moss ever provide his reason or logic for
the ring?
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EXHIBIT 4

Hon. Abram F. Molyneaux, 1970 N.Y. Op. Atty. Gen. No. 103 (1970)

1970 N.Y. Op. Atty. Gen. No. 103 (N.Y.A.G.), 1970 WL 197538
Office of the Attorney General
State of New York
Informal Opinion
April 24, 1970
COUNTY LAW §§ 400, 404, 500, 501, 502; MUNICIPAL HOME RULE LAW § 10.
*1 The preparation of resolutions for adoption by a county legislative body is a function of the County Attorney which
may not be transferred to a newly created office or position of employment. However, a county legislative body may
authorize the appointment of one or more Assistant County Attorneys to whom these and/or other additional duties
may be delegated by the County Attorney.

Hon. Abram F. Molyneaux
County Attorney
This is in reply to your request for an opinion regarding the appointment of a legislative assistant to prepare resolutions
on behalf of minority party members of a county legislative body for adoption by that body.
The legislative body of each county is required to appoint a County Attorney (County Law §§ 400 [4.(a)], 500[1.]), whose
duties are prescribed by County Law § 501(1.), in part, as follows:
“1. The county attorney shall be the legal advisor to the board of supervisors and every officer whose compensation is
paid from county funds in all matters involving an official act of a civil nature. The county attorney shall prosecute and
defend all civil actions and proceedings brought by or against the county, the board of supervisors and any officer whose
compensation is paid from county funds for any official act, except as otherwise provided by this chapter or other law.”

Although a county legislative body is empowered to create new offices (Municipal Home Rule Law § 10) and to create
new positions of employment (County Law § 400[4]), it does not have the power to transfer duties mandated to be
performed by the County Attorney to a new office or a new position of employment.
Of course, this does not preclude a county legislative body from authorizing the appointment of one or more Assistant
County Attorneys to perform such duties pertaining to the office as may be directed by the County Attorney (County
Law, § 502).
In view of the above, I conclude that the preparation of resolutions for adoption by a county legislative body is a function
of the County Attorney which may not be transferred to a newly created office or position of employment but that the
legislative body of a county may authorize the appointment of one or more Assistant County Attorneys to whom these
and/or other additional duties may be delegated by the County Attorney.

Louis J Lefkowitz
1970 N.Y. Op. Atty. Gen. No. 103 (N.Y.A.G.), 1970 WL 197538
End of Document
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Raymond A. Meier, Esq., 1982 N.Y. Op. Atty. Gen. (Inf.) 134 (1982)

1982 N.Y. Op. Atty. Gen. (Inf.) 134 (N.Y.A.G.), 1982 WL 170643
Office of the Attorney General
State of New York
Informal Opinion No. 82-40
June 14, 1982
MUNICIPAL HOME RULE LAW, § 23(2)(f); CHARTER LAWS OF THE CITY OF ROME, §§ 7, 170.
*1 A local law generally authorizing the common council to employ its own legal counsel to advise and represent
it, would, under the Rome City Charter, withdraw a significant duty of the corporation counsel, and therefore would
transfer or curtail a power of the mayor, who appoints the corporation counsel. The proposed local law is subject to
mandatory referendum. In certain situations, separate counsel may be authorized without referendum.

Raymond A. Meier, Esq.
Corporation Counsel
City Hall
Rome, New York 13440
Dear Mr. Meier:
You have asked whether a local law authorizing the common council of your city to employ its own attorney on a per
case basis would be subject to mandatory referendum.
Under the provisions of your city's charter, the corporation counsel is appointed by the mayor (Charter Laws of the
City of Rome, § 7, hereafter ‘Charter’). The corporation counsel is the head of the department of law (id., § 170). The
department consists of such assistants and subordinates to the corporation counsel as are prescribed by law, by the
Charter or by the board of estimate and contract (ibid.). It is the duty of the corporation counsel to serve ‘as the legal
adviser of the common council and of the several officers, boards and departments of the city, and he shall appear for
and protect the rights and interest of the city in all actions, suits and proceedings brought by and against it or any city
officer, board or department; and such officers, boards or departments shall not employ other counsel’ (ibid.).
A local law is subject to mandatory referendum if it ‘abolishes, transfers or curtails any power of an elective
officer’ (Municipal Home Rule Law, § 23 [2] [f]). The question is whether a local law amending your city's charter to
authorize the city council to employ its own counsel is subject to mandatory referendum as a curtailment or transfer of
the power of the mayor to appoint a corporation counsel who, under the city charter, is the legal adviser of the common
council.
A local law transferring the power to fill an appointive office from an elective officer to another is subject to mandatory
referendum as a transfer of a power of an elective officer (1978 Op Atty Gen [Inf] 148). We believe that the transfer of
some or all of the duties of an appointee of an elective officer to another official appointed by another officer or board
would effectively transfer or curtail the powers of the elective officer. There is little practical difference between such a
transfer of duties and a transfer of the power of appointment. If a distinction were made between the two actions, it would
be possible, without referendum, to transfer all the duties of an appointee of an elective official and thus accomplish
indirectly what could not be done directly through a transfer of the power of appointment. We have previously concluded
that such a transfer of duties is subject to mandatory referendum as an abolition, transfer or curtailment of a power of
an elective officer (1975 Op Atty Gen [Inf] 219).
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Raymond A. Meier, Esq., 1982 N.Y. Op. Atty. Gen. (Inf.) 134 (1982)

*2 Under your city's charter, the mayor appoints the corporation counsel, who is the legal adviser of the city (Charter,
§ 170). The corporation counsel with the assistance of his staff in the city's department of law represents the city in all
litigation brought by or against it or its officers and serves as legal adviser to the common council and the several officers,
boards and departments of the city. We believe a local law that generally authorizes the common council to employ its
own legal counsel to advise and represent it would clearly withdraw a significant duty of the corporation counsel, and
therefore would effectively transfer or curtail a power of the mayor. The proposed local law is subject to mandatory
referendum under section 23 of the Municipal Home Rule Law.
The above circumstances should be distinguished from special situations, for example, where it is desirable for the city
or one of its departments to employ outside counsel to handle certain matters involving special expertise not possessed
by the city's department of law; or where the corporation counsel has a conflict; or where there is litigation between
two city departments. In these situations, it is our opinion that separate counsel may be utilized without referendum. In
these cases outside counsel would be retained only for purposes of a particular matter, and, therefore, there would be
no withdrawal of the corporation counsel's duties under the charter.
We conclude that a local law generally authorizing the common council to employ its own legal counsel to advise and
represent it would, under the Rome City Charter, withdraw a significant duty of the corporation counsel and therefore
would transfer or curtail a power of the mayor, who appoints the corporation counsel. The proposed local law is subject
to mandatory referendum. In certain situations, separate counsel may be authorized without referendum.
The Attorney General renders formal opinions only to officers and departments of the State government. This perforce
is an informal and unofficial expression of views of this office.
Very truly yours,
James D. Cole
Assistant Attorney General
1982 N.Y. Op. Atty. Gen. (Inf.) 134 (N.Y.A.G.), 1982 WL 170643
End of Document
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PRELIMINARY STATEMENT

Tripartite government with necessary checks and balances keeping the powers of each
branch separate is the hallmark of our democracy. Indeed, as the French political philosopher

Montesquieu put it, "minds can not be at rest if two or three kinds of governmental power are
held within the same hands." Greens at Half Hollow, LLC v. Town of Huntington, 15 Misc. 3d
415, 418 (Sup. Ct., Suffolk County 2006), quoting Charles-Louis de Secondat, Baron de La

Brede et de Montesquieu, "Of the Laws which Establish Political Liberty with Regard to the
Constitution." Minds currently cannot rest in the County of Chemung as a result of the County

Legislature's recent attempt to usurp the substantial political powers expressly granted to the

County Executive and County Attorney under the plain terms of the Chemung County Charter
and the New York County Law.

This dispute centers on which branch of the Chemung County government has the power

to appoint an attorney to the Assistant County Attorney position of Attorney for the Legislature
and Special Districts. The County Charter unambiguously vests the County Attorney with the
power to appoint all Assistant County Attorneys, which in this matter includes the position of the
Attorney for the Legislature and Special Districts. That position was created within the
Department of Law, an executive department, and was intended to provide legal advice equally
to both of the County's Special Districts, which are administrative units under the executive
branch, and the County Legislature. The County Charter and County Law § 501 provide that the

County Attorney is the sole legal advisor to the County, including to the County Legislature, in
all civil matters. As the New York courts have held, and the New York Attorney General has
opined, the County Attorney's duties to provide legal advice to and prepare resolutions and local

laws for the consideration and action of the County Legislature cannot be transferred to anyone
other than an Assistant County Attorney.

Flatly ignoring the County Charter's express grant of authority to the County Attorney to
appoint the Attorney for the Legislature and Special Districts, the County Legislature proceeded
in excess of its jurisdiction and unlawfully appointed Respondent-Defendant Bryan Maggs as

Attorney for the Legislature and Special Districts. That appointment, by Resolution 19-003, and

the County Legislature's subsequent attempt, by Resolution 19-192, to re-affirm the unlawful
appointment of Mr. Maggs by trying to change the appointment authority expressly granted to
the County Attorney in the County Charter were invalid as a matter of law and should be
annulled by this Court.

Petitioners-Plaintiffs Christopher J. Moss, in his official capacity as Chemung County
Executive, and M. Hyder Hussain, in his official capacity as Chemung County Attorney, have,
therefore, been forced to bring this proceeding to invalidate the County Legislature's actions in
excess of its jurisdiction and in derogation of the County Charter and the County Law, to declare

that the rightful power to appoint the Attorney for the Legislature and Special Districts, an
Assistant County Attorney position within the Department of Law, lies with the County Attorney
and, in the case of a vacancy in that office, with the County Executive, and to enjoin and restrain

the County Legislature from continuing its campaign to usurp those powers granted in the
County Charter.

For these reasons, and as set forth in further detail below, Petitioners

respectfully request that this Court grant the entire relief requested in the Amended Verified
Petition and Complaint.

2

STATEMENT OF FACTS

The relevant facts in this matter are set forth in detail in the Amended Verified Petition

and Complaint in this proceeding and in the Affidavit of Robert S. Rosborough IV, sworn to
March 15, 2019 ("Rosborough Aff"). For purposes of brevity, those facts will not be restated
here, but are incorporated by reference herein. Particularly relevant facts, however, will be

discussed in the context of the arguments below.
ARGUMENT
POINT I
THE CHEMUNG COUNTY CHARTER AND NEW YORK COUNTY LAW
VEST THE APPOINTMENT AUTHORITY FOR THE POSITION OF
ATTORNEY FOR THE LEGISLATURE AND SPECIAL DISTRICTS IN
THE COUNTY EXECUTIVE AND COUNTY ATTORNEY
A.

The Legislature's appointment of the Attorney for the Legislature and Special
Districts violated the County Charter and was in excess of jurisdiction

As the Court of Appeals has held, "it is a fundamental principle of the organic law that
each department of government should be free from interference, in the lawful discharge of

duties expressly conferred, by either of the other branches." Matter ofNew York State Inspection,
Sec. & Law Enforcement Empls., Dist. Council 82, AFSCME, AFL-CIO v. Cuomo, 64 N.Y.2d
233, 239 (1984). Indeed, "no concept has been more universally received and cherished as a vital
principle of freedom." Id. (quotation marks omitted). Accordingly, attempts of one branch of
government to undermine the carefully planned checks and balances designed to preserve the
powers of the other branches cannot be tolerated and must be annulled. See e.g. Greens at Half

Hollow, LLC, 15 Misc. 3d at 420-424 ("The Court declares Local Law § 198-125 to be
unconstitutional since it impermissibly usurps that power expressly reserved by the New York
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State Constitution to the New York State Legislature and impinges on the exclusive jurisdiction
of the Court as provided by the New York State Legislature.").
The powers granted to each branch of the Chemung County government are provided
expressly in the Chemung County Charter. The primary function of the County Charter is to

ensure the "separation of County Legislative and Executive functions and responsibilities."
Petition, Ex. A, § 101. The Legislature has nevertheless attempted here to reserve unto itself the

powers granted by the County Charter exclusively to the County Attorney, and by extension the
County Executive, to appoint the Attorney for the Legislature and Special Districts. Its

arrogation of power should be annulled.
The starting point for the interpretation of the County Charter is its plain language. See

Balbuena v. IDR Realty LLC, 6 N.Y.3d 338, 356 (2006); Matter ofTheroux v. Reilly, 1 N.Y.3d
232, 239 (2003) ("When interpreting a statute, we turn first to the text as the best evidence of the
Legislature's intent."). Where that language is clear on its face, it must be interpreted according
to its terms. See Desrosiers v. Perry Ellis Menswear, LLC, 30 N.Y.3d 488, 494 (2017).

The position of Attorney for the Legislature and Special Districts was created in 2001,
pursuant to the required procedures for creating a new civil service position with the approval of
the County Legislature, as an Assistant County Attorney position in the Department of Law.
Petition, Ex. C. The appointment power used to appoint the first Attorney for the Legislature and

Special Districts specifically flowed from Article XVI of the County Charter, which governs the
Department of Law. Verified Petition, Ex. A, Article XVI. The County Executive made the first

appointment to the position, with confirmation by the County Legislature, and the position is
paid as an Assistant County Attorney for the Special Districts under the County budget. See
Verified Petition, Exs. B, C, G.
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Moreover, the Attorney for the Legislature and Special Districts position was tasked with

serving both the executive and legislative branches equally. The job duties of the position

specified that 50% of the attorney's work time was to be spent assisting the County Legislature
and the other 50% spent advising the County's Special Districts, which are within the Executive
branch of the County government. Petition, Ex. A, §§ 309, 2901; id, Exs. B, C. At least half of
the Attorney for the Legislature and Special District's job duties, therefore, are performed under
the supervision of the County Executive as the elective head of the Chemung County
government. To be clear, this is not a purely legislative position that falls under the sole
supervision of the Chairperson of the County Legislature.
Notably, the duties that the Legislature claims the Attorney for the Legislature and

Special Districts would be serving, particularly preparing resolutions and local laws for
consideration and adoption by the Legislature, are duties that the County Charter expressly

reserves to the County Attorney. Section 1602 (d) of the Charter provides that it is within the
province of the County Attorney to "prepare resolutions, ordinances, legalizing acts and local
laws, together with notices and other items in connection therewith, to be presented for action by
the County Legislature." That delegation to the County Attorney comports with County Law
§ 501 's direction that a county attorney "shall" serve as the legal advisor to a county legislative

body "in all matters involving an official act of a civil nature," which would undoubtedly include
the preparation of laws. Section 502 of the County Law permits the County Attorney to delegate
those legal functions only to an Assistant County Attorney. See County Law § 502. Thus, for the

Attorney for the Legislature and Special Districts to perform the assigned duties, the person
appointed to the position must be within the Department of Law.

5

Under the Chemung County Charter, the County Attorney, as the head of the Department
of Law, is expressly granted the power to appoint all Assistant County Attorneys. See Verified
Petition, Ex. A, § 1603 ("The County Attorney shall have the power to appoint Assistant County
Attorneys as may be authorized by the County Legislature."); see also id., Ex. A, § 309 ("All
other officers and employees of each department or other administrative unit shall be appointed

by the head thereof, unless otherwise provided by this Charter."). This makes sense, as a matter

of sound policy and law. If an Assistant County Attorney like the Attorney for the Legislature
and Special Districts is going to be delegated and performing the duties of the County Attorney

to "prepare resolutions, ordinances, legalizing acts and local laws, together with notices and
other items in connection therewith, to be presented for action by the County Legislature"
(Petition, Ex. A, § 1602 [d]), those duties must be performed under the supervision of the County

Attorney as the head of the Department of Law and the official who the County Charter
designates is ultimately responsible for them.

In the event of a vacancy in the office of the County Attorney, the appointment power
flows to the County Executive, as the head of the executive branch of the Chemung County

government and the official with the power to appoint the County Attorney. Verified Petition,
Ex. A, § 1601; id., Ex. A, § 309. The County Executive has the power to "supervise and direct

the internal organization and reorganization of each department or other administrative unit, the
head of which he has the power to appoint," including the Department of Law. Verified Petition,
Ex. A, § 302 (b). The County Executive, as the administrative head of the executive branch of
the County government thus necessarily has the power to appoint an Assistant County Attorney
in the event that the County Attorney position is vacant. See Petition, Ex. A, § 2907 ("the head of

any administrative unit shall have the power to
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fill vacancies occurring within such

administrative unit pursuant to Civil Service Law"). In fact, it was the County Executive who in
2001 first appointed an individual to be the County's first Attorney for the Legislature and

Special

Districts.

The

Chemung

County

Charter,

therefore,

expressly

provides

that the

appointment power for the Attorney for the Legislature and Special Districts lies with the County
Attorney and the County Executive.

Not only does the County Charter expressly provide for the appointment of the Attorney
for the Legislature and Special Districts to be made by the County Attorney, or by the County

Executive under his power to supervise, organize, and reorganize the Department of Law in the
event of a vacancy in the office of the County Attorney, the Charter provides absolutely no
support for the contrary claims of power made by the Legislature. Particularly, Resolutions 19-

003 and 19-192, which purport to appoint and then to confirm the invalid appointment of the
Attorney for the Legislature and Special Districts by the Chairperson of the Legislature, specifies
that the Legislature should have the appointment power under sections 203 and 213 of the
Charter and because it is a "unit" of the County that has an elected Chairperson. According to the
Legislature's reasoning, the County Executive only has the power to appoint employees of

departments without elective officials as their heads. The Legislature's interpretation, however,
is flawed.
Section 203 of the County Charter lists the many powers of the Legislature. See Verified
Petition, Ex. A., § 203. Noticeably absent from that list is any appointment power for an

Assistant County Attorney in the Department of Law, which is expressly reserved to the County
Attorney (Petition, Ex. A, § 1603), or the Attorney for the Legislature and Special Districts, in
particular.

By listing out the Legislature's powers and not including the authority to appoint

Assistant County Attorneys or the Attorney for the Legislature and Special Districts, an
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executive branch official, the Charter has made the intentional choice to exclude the Legislature
from making that appointment. See McKinney's Cons. Laws of N.Y., Book 1, Statutes § 240
("The maxim expressio unius est exclusio alterius is applied in the construction of the statutes, so
that where a law expressly describes a particular act, thing or person to which it shall apply, an

irrefutable inference must be drawn that what is omitted or not included was intended to be
omitted or excluded."); Thoreson v. Penthouse Intern., Ltd., 80 N.Y.2d 490, 498 (1992) ("The

logical inference, of course, from the Legislature's action in expressly permitting punitive
damages in housing cases is that such damages were not then recoverable for discrimination in
other areas including employment."). Indeed, the Legislature's grant of authority does not
include the general grant of "any other powers" as a catch-all on which the Legislature could
rely. Their powers are specifically limited under section 203 of the Charter, and do not include
the power to appoint the Attorney for the Legislature and Special Districts.
Section 213 does not offer the Chairperson of the Legislature any additional support. In

fact, the only appointment power that the Chairperson is granted is to appoint the clerk of the
Legislature. See Verified Petition, Ex. A, § 213 (1).

That narrow appointment power again

comes no closer to allowing the Legislature to appoint an Assistant County Attorney or the
Attorney for the Legislature and Special Districts, in particular. Instead, it confirms that the

Legislature is afforded no such power because the grant of power to appoint the legislative clerk
and no one else makes very clear that the Charter intends for the clerk to be the only person the
Chairperson may appoint.
To try to get around the Charter's reservation of the appointment power for Assistant

County Attorneys and the Attorney for the Legislature and Special Districts to the County
Attorney and County Executive, the County Legislature conjured a theory that it is an
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administrative unit of County government, and thus has the right to appoint its own employees.
That argument fails for two fundamental reasons.

First, the Legislature is not an administrative unit of the County government. It is the co
equal "governing body of the County" government that exercises legislative and policy making
power. See Verified Petition, Ex. A, § 203. To be sure, the County Charter specifically defines
the term "administrative unit" as "any department, executive division, institution, office, or other
agency of County Government, except a bureau, division, section, or other subordinate part of

the foregoing." See Verified Petition, Ex. A, § 105 (d). Indeed, the primary places in the charter

where the term "unit" is used is where it follows "department or other administrative unit" in
reference to executive branch departments and administrative units. Petition, Ex. A, §§ 203 (1),
302 (b), 309. To make it even clearer, the County Executive is specifically defined in the Charter

as the "administrative head of the County Government." Petition, Ex. A, § 302 (a). If the
Legislature's theory was correct that it is an "administrative unit" under the Charter, that would

put the Legislature under the control of the County Executive as the administrative head of the
County Government. The County Charter, however, specifically provides that that is not the
case. The Legislature's attempt to define itself as an administrative unit of the County

government thus must also fail.
Second, the Attorney for the Legislature and Special Districts is not an employee of the
Legislature. The position was created, and can only exist, within the Department of Law, not the
Legislature, because the County Attorney is "the sole legal advisor of the County," including for

the Legislature. Petition, Ex. A, § 1602 (a); County Law § 501. Because the Attorney for the
Legislature and Special Districts is not a legislative employee, the Charter does not grant the
Chairperson of the Legislature any power to appoint someone to that position.
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The Legislature's appointment of Bryan Maggs to the Attorney for the Legislature and
Special Districts, therefore, was in excess of the Legislature's jurisdiction under the County
Charter and the County Law, and should be annulled. See Sheldon v. MacArthur, 148 App. Div.

908 (3d Dept 1911), affg on opn below 73 Misc. 575 (Sup. Ct., Rensselaer County 1911). The

County Legislature's Resolution No. 19-003 appointing Bryan Maggs, Esq. and Resolution No.
19-192 further confirming the appointment of Bryan Maggs, Esq. should be annulled and

declared invalid, and Respondents should be enjoined from further attempting to usurp the
appointment powers of the County Executive and County Attorney.
B.

Respondents' appointment of and delegation of functions to the Attorney for the

Legislature and Special Districts violates New York's County Law

Respondents' course of conduct in this case is clearly unauthorized under the plain terms

of the County Charter. Respondents' illegitimate acts are also unauthorized for an independent,
separate reason: they are in direct violation of the provisions of New York's County Law. In

attempting to transfer the functions of the County Attorney to a separate position and separate
office, Respondents have contravened the clearly established legislative and generally applicable
mandate under the County Law that a county attorney shall serve as the sole legal advisor to a
county legislative body on all matters involving an official act of a civil nature.
Pursuant to County Law § 501, a county attorney "shall be the legal advisor" to the
Legislature and "every officer whose compensation is paid from county funds in all matters
involving an official act of a civil nature." (emphasis added). County Law § 502 further provides

that a county attorney has the authority to appoint an assistant county attorney to perform duties
relating to those ordinarily reserved to the county attorney, as authorized by the legislature. The
County Law thus establishes a legislative framework that casts the county attorney as the sole

legal advisor to a county legislative body and the county's officers, such that a legislature is not
10

permitted to hand-pick its own independent attorney. Instead, if any functions of the county
attorney are to be delegated at all under the county law, they must be delegated by the county
attorney to an assistant county attorney.

New York courts have explicitly rejected legislative acts that attempt to transfer the
duties and functions of a county attorney in a manner inconsistent with the County Law. For

instance, in Davis Const. Corp. v. Suffolk County, 95 A.D.2d 819 (2d Dept. 1983), the Second

Department invalidated a local law that varied from the County Law and held that Section 501 of
the County Law "may not be changed, amended, or superseded by a local law transferring the

duties of the County Attorney to another office." Id. at 820. Thus, the legislature is prohibited
from "transferring] duties mandated to be performed by the County Attorney to a new office or
a new position of employment." See Opn. Atty. General No. 103, 1970 WL 197538 (1970); see

also Opn. Atty, General No. 134 (1982) (finding that a legislative act generally authorizing a city
common council to employ its own legal counsel to advise and represent it was invalid under the

terms of the city's charter, withdrew a significant duty ordinarily reserved to the corporation

counsel, and therefore impermissibly curtailed the duties of the corporation counsel)1.
Here, as in Davis Const. Corp. , Respondents acted in a manner inconsistent with both the
terms of the County Charter and County Law when Respondents appointed Attorney Maggs as

the Attorney for the Legislature and Special Districts. The duties of the Attorney for the
Legislature and Special Districts are "to provide legal and technical consulting in areas under the
jurisdiction of the Legislature." See Verified Petition, Exs. B, C. Respondents also intend to

delegate the duty of preparing resolutions, local laws, ordinances, legalizing acts and other public
notices as needed to the Attorney for the Legislature and Special Districts. See Rosborough Aff,

Copies of these Attorney General opinions are attached for the Court's convenience to the Rosborough
Aff.
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Ex. 3 (confirming that the Legislature's objective is to supplant the powers of the County

Attorney by appointing its own attorney "to handle matters such as researching and drafting

resolutions, local laws and other documents"). These are clearly functions reserved exclusively
to the County Attorney as the legal advisor to the Legislature on all official acts of a civil nature
pursuant to the County Law and the terms of the County Charter. See County Law § 501; see
also Petition, ^ 46 (summarizing duties and functions of the County Attorney under Article XVI,
§ 1601 of the County Charter). Therefore, the County's attempt to transfer these functions to an

attorney of their choosing to serve exclusively at the pleasure of the Legislature is in direct
violation of the County Law and the County Charter. This is especially true here, given that the
initiatory Civil Service paperwork establishing the position of the Attorney for the Legislature

and Special Districts expressly mandated that the job duties of the position could not be
"inconsistent with the Chemung County Charter and applicable laws and regulations," and

provided that the position was to be split equally between the executive and the legislative
branches. See Petition, Ex. C.
To avoid this clear result, Respondents assert that their appointment and delegation of
functions to the Attorney for the Legislature and Special Districts is permissible under the

County Law, on the ground that the Legislature is permitted to create new offices and positions
of employment. See Petition, Ex. K. While it is generally true that "a county legislative body is
empowered to create new offices and to create new positions of employment, it does not have the
power to transfer duties mandated to be performed by the County Attorney to a new office or a
new position of employment." See Opn. Atty. General No. 103 (emphasis supplied). This
includes the duty to prepare resolutions for adoption by a county legislative body. Id. (rejecting
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attempt by a county legislative body to appoint a legislative assistant to prepare resolutions on
behalf of minority party embers of a county legislative body for adoption by that body).
To be clear, Petitioners in no way assert that the Assistant County Attorney appointed as
the Attorney for the Legislature and Special Districts cannot be delegated the functions of the
County Attorney to prepare, review, and approve the form of legislation to be acted upon by the

Legislature. The Attorney for the Legislature and Special Districts, as an Assistant County
Attorney, has the ability to prepare legislation at the Legislature's request, but the ultimate
authority to appoint the position and to delegate and supervise the Attorney for the Legislature
and Special District's functions lies in the County Attorney. Indeed, "[i]n a situation where the
county wishes to delegate certain functions of the County Attorney to another individual, the
legislative body of the county generally may authorize the appointment of one or more Assistant
County Attorneys to whom those functions may be delegated" by the County Attorney. See

Davis, 95 A.D.2d at 820; see also Opn. Atty. General No. 103 ("this does not preclude a county
legislative body from authorizing the appointment of one or more Assistant County Attorneys to
whom these and/or other additional duties may be delegated by the County Attorney").
Nor do Petitioners assert that Respondents have no right to confirm the Attorney for the

Legislature and Special Districts upon Petitioners' appointment of an attorney to the position.
The first appointment of an Attorney for the Legislature and Special Districts in 2001, and every
appointment thereafter, demonstrate that the Legislature enjoys the power to confirm the attorney
selected

for the position.

See

Petition,

Ex.

B

(legislative resolution confirming County

Executive's appointment of Richard Keyser). The County Charter simply does not, however,
provide for the Legislature to appoint the Assistant County Attorney to serve as the Attorney for
the Legislature and Special Districts in the first instance.
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The Legislature already has authorized the creation of the Attorney for the Legislature
and Special Districts, as an Assistant County Attorney, under the Department of Law and
previously confirmed individuals to serve in that role. See Petition, Ex. A, § 1603, Thus, the
Legislature's functions with respect to the appointment and duties of the Attorney for the
Legislature and Special Districts, as specified under the County Charter and County Law, are at
an end. It is the role of the County Attorney thereafter to decide what functions beyond those

specified in the position created in 2001 will be delegated to that Assistant County Attorney.
This is not to say that the Legislature cannot seek advice from or request that the Attorney for the

Legislature for Special Districts prepare legislation for action by the Legislature. But those
functions are performed under the ultimate direction, supervision, and approval of the County

Attorney. That is what the County Charter and County Law contemplate, and what the doctrine
of separation of powers requires.

In sum, the Legislature lacked any authority, by law or within the Charter, to appoint the

Attorney for the Legislature and Special Districts, As a result, Resolution No. 19-003 appointing
Bryan Maggs, Esq. and Resolution No. 19-192 further confirming the appointment of Bryan
Maggs, Esq. should be annulled and declared invalid, and Respondents should be enjoined from
further attempting to usurp the appointment powers of the County Executive and County
Attorney in derogation of the terms of the County Charter and County Law.
POINT II
RESOLUTION NO. 19-192 IS INVALID

Respondents' appointment of Attorney Maggs as the Attorney for the Legislature and
Special Districts, and delegation of functions ordinarily reserved to the County Attorney, were
unauthorized acts in excess of jurisdiction and were patently improper at the time they were
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committed. In tacit recognition of this, the Legislature hastily attempted to retroactively sanction
its prior wrongful conduct by passing Resolution No. 19-192 at a special meeting held without
requisite public or legislative notice. Resolution No. 19-192, in sum and substance, purported to
amend the County Charter and divest the County Attorney and County Executive of their

authority thereunder. This post-hoc attempt to correct Respondents' own prior illegitimate action
must be invalidated, for the following reasons.
First,

Resolution No.

19-192

seeks

to

dramatically

alter-

by

mere

resolution—

delegations of power bestowed upon the County Attorney and County Executive under the
County Charter, and thus violates the doctrine of legislative equivalency. Second, Resolution No.
19-192 was passed in violation of the Open Meetings Law, because Respondents failed to

provide the requisite public or legislative notice prior to holding the special meeting during
which the resolution was enacted. Third, Resolution No. 19-192 purports to transfer the duties
and functions of the County Attorney, in violation of the County Law.
A.

Resolution No. 19-192 violates the doctrine of legislative equivalency

Under the doctrine of legislative equivalency, a county charter cannot be amended by
mere resolution.

Matter of Gallagher v. Regan, 42 N.Y.2d 230, 234 (1977). The doctrine of

legislative equivalency requires that amendment or modification of a county charter may only be
accomplished by a "legislative act of equal dignity and import. Nothing less . . . will suffice." See

Moran v. La Guardia, 270 N.Y. 450, 452 (1936); see also Gallagher , 42 N.Y.2d at 234 (holding
the adoption of a budget without an appropriation for a particular office in accordance with the
provisions in a County Charter or Administrative Code was not the legislative equivalent of a

local law amending either); Henry v. Noto, 74 A.D.2d 604, 606 (2d Dept. 1980), mod., 50
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N.Y.2d 816 (1980) (affirming that a resolution which "encroaches upon the power" granted
within a county charter to a county officer "is invalid as applied to that office").
In

adopting

Resolution

19-192,

the

Legislature

expressly

purports

to

limit

and

substantially amend the powers of the County Executive and County Attorney set forth in the

County Charter. Indeed, Resolution No. 19-192 expressly encroaches upon the powers granted
within the Charter to the County Attorney and County Executive.

See Henry, 74 A.D.2d at

606, mod., 50 N.Y.2d 816. In enacting Resolution No. 19-192, Respondents sought to eliminate
the County Attorney and County Executive's power to appoint the Attorney for the Legislature

and Special Districts under Sections 302(b), 309, 1601, 1603, 2704 and 2705 of the Charter. See
Petition, Ex. E, Resolution No. 19-192 (stating that "the selection, appointment, reporting, duties,

benefits . . . shall heretofore continue to be . . . vested within the exclusive authority and province

of the Legislature of the County of Chemung"). Resolution No. 19-192 further seeks to eliminate
the County Attorney's right to serve as the sole legal advisor to the County and Legislature
pursuant to Section 1601 of the Charter. Id. These provisions within the resolution are directly
inconsistent with and contradictory to the terms of the Charter. Such an impermissible action
violates the doctrine of legislative equivalency, because an amendment, modification, or
elimination of delegated functions and powers enshrined within the County Charter may only be

effected by lawful amendment to the Charter itself, and not by a mere legislative resolution.
Respondents adopted Resolution No. 19-192 in a clear and blatant attempt to immunize
its appointment of Attorney Maggs from legal or executive challenge by the County Executive.

See Rosborough Aff., Ex. 2 (statement of Legislator Sonsire: "Here, the legislative measure in
question is a resolution, not the budget or a local law, and [the County Executive] . . . does not
have the power to invalidate our resolution on his own").
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Simply put, Respondents deviated

from the necessary and lawful process to amend the County Charter, solely in an effort to

prevent the County Executive from vetoing the Legislature's own actions. In doing so,
Respondents failed to abide by the lawful and mandatory process to amend the Charter itself by
an act of equal legislative import. Thus, Respondents' adoption of Resolution No.

19-192

violated the doctrine of legislative equivalency, and the resolution should therefore be annulled
in its entirety.
B.

Resolution No. 19-192 violates the Open Meetings Law

Respondents promulgated Resolution 19-192 during an impromptu special meeting,
without providing requisite public notice, in violation of the requirements of Article 7 of the
Public Officers Law (the "Open Meetings Law") (Public Officers Law § 100 et seq.).
As a public body, Respondents must comply with the Open Meetings Law. See Public

Officers Law § 1 02 (2) (defining a public body as "any entity, for which a quorum is required in
order to conduct public business ... for a public corporation," including a county).

The Open

Meetings Law requires that "[ejvery meeting of a public body shall be open to the general

public," subject to certain exceptions not here relevant. See id. § 103 (a). When a meeting is not
scheduled at least a week in advance, "[pjublic notice of the time and place [of the meeting] . . .

shall be given or electronically transmitted, to the extent practicable, to the news media and shall
be conspicuously posted in one or more designated public locations at a reasonable time prior
thereto." Id. § 104 (2). If a public body's meeting "could easily have been scheduled for another

date with only minimal delay," then the failure to provide reasonable notice of a meeting is a
violation of the Open Meetings Law. See Matter ofPrevidi v. Hirsch, 138 Misc. 2d 436, 437-438

(Sup. Ct., Westchester County 1988).
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In this case, Respondents were obligated to provide notice to the news media, in one or

more designated public locations, and conspicuously on the County Legislature's website. See id.
§ 104. Respondents failed to do so. Instead, Respondents hatched a plan to hold an impromptu

special meeting to ratify their unlawful usurpation of the County Attorney and County
Executive's authority. Respondents' special meeting was called on February 27, 2019, just 24hours in advance. In fact, Respondents have openly conceded in a subsequent resolution,
Resolution No. 19-253, that Respondents failed to comport with reasonable notice requirements
by providing only 24-hour notice. See Petition, Ex. N ("a meeting was called on February 27 for
February 28 with electronic notice provided to all Legislators, the news media and others").

Respondents' failure to provide reasonable notice is even more egregious in light of the
sheer magnitude of what occurred at the special meeting itself. During the February 28 special

meeting, the County Legislature passed Resolution 19-192, which sought to enact a massive

overhaul of the administrative and executive functions of County government—a matter clearly
required to be deliberated upon with the knowledge of the public, and not covertly behind closed
doors. See Petition, Ex. E. Therefore, in enacting Resolution No. 19-192, Respondents violated

"[t]he purpose of the Open Meetings Law [which] is to prevent public bodies from debating and
deciding in private matters that they are required to debate and decide in public." Matter of
Zehner v. Bd. of Educ. of Jordan-Elbridge Cent. Sch. Dist., 91 A.D.3d 1349, 1349 (4th Dept.
2012).
A full week after the February 28

special meeting was held, Respondents issued

Resolution No. 19-253, "ratifying [the] meeting notice for the special meeting . . . held on
February 28, 2019." See Petition, Ex. N. In Resolution No. 19-253, Respondents alleged that

they provided "all Legislators, the news media and others" with 24-hour notice. However, even
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in Respondents after-the-fact attempt to remedy their prior mistake, it is still unclear to whom
such notice was given and if such notice was given at all.

Id. Indeed, in the same resolution,

Respondents further openly concede that they failed to follow their own internal rules, set forth
in Resolution No. 08-100, which call for a minimum of 48-hours notice. See Petition, Ex. N.
Resolution 19-253 is thus nothing more than yet another post-hoc attempt made by
Respondents to justify their failure to follow lawful procedure, buttressed by a conclusory
assertion that "extraordinary circumstances" required a meeting to be held. Respondents'
"extraordinary circumstances" are a far cry from the type of "true emergency" which can justify

holding a meeting on abrogated notice. See Committee on Open Government, Open Meetings

Law Advisory Opinion 2893. Respondents, even in their post-hoc justification, failed to adduce
any evidence that the situation merited holding a meeting without delay. See Petition, Ex. N. The

special meeting "could easily have been scheduled for another date with only minimal delay"
and allowed for an appropriate amount of notice to be given to the community. Previdi, 138
Misc. 2d at 437.
In sum, by holding a last-minute special meeting on February 28, the County Legislature

set forth a course of conduct which "precluded [the public] from asserting their statutory right to
attend a meeting of a public body" (Committee on Open Government, Open Meetings Law
Advisory Opinion 2893). Respondents' clandestine February 28 special meeting and its post-hoc
justification therefore amount to nothing more than the "debating and deciding in private matters

that [Respondents] are required to debate and decide in public." See Zehner, 91 A.D.3d at 1349.
Thus, Resolution No.

19-192 was passed in violation of lawful procedure, and must be

invalidated in its entirety. See Matter of Ballard v. New York Safety Track LLC, 126 A.D.3d
1073, 1077 (3d Dept. 2015) (holding that the Town failed to demonstrate that it comported with
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the relevant statutory provisions when conducting executive sessions, and thus such sessions

violated the Open Meetings Law).2
C.

Resolution No. 19-192 violates the County Law
For the reasons set forth in Point I, subsection B above, Resolution No. 19-192 violates

the County Law because it effects an impermissible transfer of the powers of the County
Attorney by the County Legislature to the Attorney for the Legislature and Special Districts. On
this ground alone, the Resolution must be annulled.
POINT III

THE LEGISLATURE HAS ACTED IN EXCESS OF JURISDICTION BY
DELEGATING THE FUNCTION OF PREPARING RESOLUTIONS AND
ORDINANCES TO THE LEGISLATIVE CLERK

In addition to attempting to usurp the appointment authority of the County Attorney and

County Executive, the Legislature has also acted in excess of its jurisdiction by repeatedly and
continuously delegating the authority to draft resolutions, ordinances, legalizing acts, and local
laws to the Clerk for the County Legislature, a non-attorney. The County Charter, however,
explicitly reserves those powers solely to the County Attorney. The Legislature's improper
delegation of the duties of the County Attorney to the Legislative Clerk should, therefore, be
restrained.

Section 1602 (d) of the County Charter unambiguously provides that the County Attorney

shall "prepare resolutions, ordinances, legalizing acts and local laws, together with notices and

2

Further, Petitioners are entitled to recover their reasonable attorneys' fees and costs.

Section 107 of the

Open Meetings Law provides that a finding of a violation permits the Court to, in its discretion, award costs and

reasonable attorneys' fees (Public Officers Law § 107 [2]). Respondents' surreptitious actions constitute violations
of the Open Meetings Law without a reasonable justification and thus this Court should award Petitioners the costs,
disbursements, and attorneys' fees incurred in prosecuting this proceeding.
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other items in connection therewith, to be presented for action by the County Legislature." As
the New York Attorney General's office has concluded,
the preparation of resolutions for adoption by a county legislative body is a
function of the County Attorney which may not be transferred to a newly created

office or position of employment but that the legislative body of a county may
authorize the appointment of one or more Assistant County Attorneys to whom

these and/or other additional duties may be delegated by the County Attorney.
Opn. Atty. General No. 103, 1970 WL 197538 (1970).
The Clerk of the Legislature, in contrast, has no such duties. Instead, the County Charter

provides that Clerk is the Legislature's record keeper and "custodian of the records, vouchers
and other papers required or authorized by law to be deposited in his office." Petition, Ex. A, §

213 (2). The County Charter does not make the County Attorney's powers subject to the whim of

the Legislature to transfer to another employee and especially not to a non-attorney position. The
Legislature's attempt to usurp the duties and functions of the County Attorney by delegating the
preparation of legislative resolutions, notices, and local laws to the Clerk of the Legislature,
therefore, is invalid, null and void, and should be enjoined.
CONCLUSION

For these reasons, Petitioners respectfully request that this Court grant the entire relief
sough in the Amended Verified Petition and Complaint.

Dated: Albany, New York
March 15, 2019
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Gabriella R. Levine, Esq.
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Albany, New York 12260
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